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INTRODUCTION 

This is an appeal from a KRS 118.176 bona fides challenge filed by a defeated, 

former member of the General Assembly, Dennis Horlander, against his one-time 

election opponent and current incumbent Representative Nirupama (“Nima”) Kulkarni. 

“Bona fides” as used in KRS 118.176 “refers to the good faith, genuineness, and 

qualifications of a candidate to hold the office to which election is sought.” Kentucky 

State Bd. of Elections v. Faulkner, 591 S.W.3d 398, 403 (Ky. 2019). There is no question 

as to Representative Kulkarni’s “good faith, genuineness, and qualifications” to hold 

office. Id.  

The Circuit Court’s holding is summarized in a single sentence on page three of 

its opinion: “In sum, Mr. Horlander’s Petition fails to establish the heavy burden required 

to disqualify a candidate from the ballot.” (Appx. 1 at 1) This holding was sound, 

supported by the arguments presented below, and should be affirmed. Further, because 

Mr. Horlander’s Petition was unsuccessful below, appellate review is limited by KRS 

118.176(4), and the Court should dismiss this appeal.  

STATEMENT CONCERNING ORAL ARGUMENT  

 

 Representative Kulkarni agrees with this Court’s May 6, 2024 Order and believes 

that oral argument would not assist the Court in deciding the issues presented. 
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COUNTERSTATEMENT OF THE CASE 

 Representative Kulkarni does not accept the Statement of the Case submitted by 

Mr. Horlander pursuant to RAP 32(B)(3). Rather, she relies on the Circuit Court’s 

succinct and accurate recitation of this action’s underlying facts, contained in the first and 

second paragraphs of its Order. (Appx. 1 at 1) Mr. Horlander does not claim that they are 

incorrect or clearly erroneous. See Ellington v. Becraft, 534 S.W.3d 785, 790 (Ky. 2017) 

(noting that trial court’s findings of fact are reviewed under “clearly erroneous” 

standard).  

Representative Kulkarni restates the Jefferson Circuit Court’s findings here:  

The Plaintiff, former state Representative Dennis Horlander, has filed this 

lawsuit alleging that the incumbent state Representative for House District 

40, Nirupama “Nima” Kulkarni, must be disqualified from the upcoming 

Democratic Primary Election because she did not have two members of 

the Democratic Party sign her Nominating Petition. One of the signatories, 

Sharon LaRue, was in fact a registered Republican when she signed the 

Nominating Petition on December 22, 2023, and when Ms. Kulkarni filed 

her paperwork with the Secretary of State on January 2, 2024. Apparently, 

Ms. LaRue’s partisan registration status was unknown to Ms. Kulkarni at 

the time. Ms. Kulkarni testified that she had no reason to believe that Ms. 

LaRue was not a member of the Democratic Party based on their extensive 

prior history and dealings. 

 

On January 8, 2024, the issue of Ms. LaRue’s partisan registration was 

brought to Ms. Kulkarni’s attention by the Democratic Party Leadership. 

Ms. Kulkarni then took immediate steps to rectify the situation and Ms. 

LaRue did indeed change her party affiliation to the Democratic Party on 

January 8, 2024. The Secretary of State subsequently certified Ms. 

Kulkarni’s name on the primary election ballot on January 17, 2024. 

 

(Appx. 1 at 1)  

 It is undisputed that by the time Mr. Horlander filed his bona fides petition on 

March 8 and by the time Secretary of State Michael Adams certified Representative 

Kulkarni’s Nominating Petition on January 17, Ms. LaRue was indeed a registered 
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Democrat. Id. Solely because Ms. LaRue did not register as a Democrat until January 8, 

Mr. Horlander seeks Representative Kulkarni’s disqualification from the ballot.  

 Mr. Horlander relies heavily on Morris v. Jefferson County Clerk, 729 S.W.2d 

444 (Ky. 1987) to argue that, under the facts presented in this action, Representative 

Kulkarni’s disqualification is inevitable. The facts in Morris are, admittedly, nearly 

identical to those in this action. But Mr. Horlander’s “gotcha” moment fails for one 

simple reason: Morris was overruled by the legislature in 1990. 

 In Morris, former Jefferson Circuit Judge Geoff Morris was disqualified from 

running for Commonwealth Attorney because his signatories were not registered 

Democratic voters by the deadline imposed by KRS 118.125(3). The Morris Court seized 

upon the words “at the time of filing” and “are” from the former version of the statute, 

emphasizing them throughout its opinion, to remove Judge Morris from the ballot.  

 In direct response to Morris, the General Assembly removed the timing 

requirement from KRS 118.125 to prevent a similar outcome from happening again:  

 
 

1990 SB 47. (Appx. 2 at 90 – 91) When Morris was decided, the statute contained an 

express timeliness provision. In response to the case, those words were removed. That 

simple legislative act overruled Morris. 

 These facts are confirmed by Senator Gerald Neal. He is a member of the 

Kentucky Senate, representing portions of the same district as Representative Kulkarni. 

He joined the legislature in 1988, shortly after the Morris decision. He then co-sponsored 

Senate Bill 47, which removed the words “at the time of filing” from KRS 118.125(3). 
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(Appx. 3) Neither his bill nor any other since that time has replaced those words or added 

any other such deadline or timeline to the Kentucky Revised Statutes. Id. 

 This legislative act leaves the Court with no option other than to affirm the 

Jefferson Circuit Court’s decision. In cases such as the one pushed by Mr. Horlander, the 

legislature did not want the Courts to disqualify a candidate. The General Assembly’s 

instructions were clear, as the Jefferson Circuit Court found:  

The Court is now left with a basic exercise in statutory interpretation. The 

removal of a phrase from a statute sends just as clear a signal to the 

judiciary as the addition of a phrase. “Where a clause in an old enactment 

is omitted from the new one, it is to be inferred that the Legislature 

intended that the omitted clause should no longer be the law.” Inland Steel 

Co. v. Hall, 245 S.W.2d 437, 438 (Ky. 1952). The General Assembly 

intentionally removed the timing component of KRS 118.125 in 1990. 

This removal must be presumed to effect a change in the law. Eversole v. 

Eversole, 185 S.W. 487, 489 (Ky. 1916). It is clear therefore that as long 

as the other requirements of KRS 118.125 are met, the paperwork is valid 

and can be properly certified by the Secretary of State. That is precisely 

what happened in this case. 

 

(Appx. 1 at 4) Because the General Assembly told us that it wanted a different outcome 

than the one reached in Morris, Mr. Horlander’s Petition seeking Representative 

Kulkarni’s disqualification was correctly rejected below, and the Circuit Court’s decision 

should be affirmed. 

ARGUMENT 

 

 Representative Kulkarni is a popular incumbent who is running for re-election to 

House District 40. Mr. Horlander formerly held the seat, but he was defeated by 

Representative Kulkarni in both the 2018 and 2020 Democratic primaries. She was re-

elected without opposition in 2022. Unable to beat Representative Kulkarni at the ballot 

box, Mr. Horlander resorts to litigation and asks this Court to strike her from the ballot. 

This Court should decline to do so.  
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 4 

 As an initial matter, this Court must decide whether it has jurisdiction to hear Mr. 

Horlander’s appeal. The General Assembly has the exclusive authority to establish the 

eligibility of its membership and how they are chosen: “Each House of the General 

Assembly shall judge of the qualifications, elections and returns of its members, but a 

contested election shall be determined in such manner as shall be directed by law.” Ky. 

Const. § 38. Through a limited judicial process, the General Assembly delegated 

candidate challenges to the courts in the bona fides statute. The plain language of that 

statute, KRS 118.176(4), limits appellate review only to successful circuit court 

challenges. Stephenson v. Woodward, 182 S.W.3d 162, 167 (Ky. 2005). Because Mr. 

Horlander’s bona fides petition was unsuccessful in Circuit Court, the statute prevents 

him from trying again in this Court. Gibson v. Thompson, 336 S.W.3d 81, 83 (Ky. 2011).  

 Regardless, Mr. Horlander cannot prevail here because the Circuit Court found 

correctly that he had not met his burden of proof pursuant to KRS 118.176(4). Mr. 

Horlander’s challenge was based exclusively on the Kentucky Supreme Court’s decision 

in Morris v. Jefferson County Clerk, 729 S.W.2d 444 (Ky. 1987) a case with remarkably 

similar facts to this case. However, shortly after Morris and in direct response to it, the 

General Assembly changed the nominating statute, KRS 118.125, to avoid the outcome 

in Morris. As a result, the Circuit Court held correctly that Mr. Horlander cannot meet his 

burden of proof under the statute as it is written today. For the reasons stated in its 

opinion, and for those that follow, this Court should affirm the Circuit Court. 

A. Mr. Horlander has no right to appellate review under KRS 118.176. 

Appellate review under the bona fides statute is governed by KRS 118.176(4). 

While interpreting that statute, the Supreme Court of Kentucky held that it may not 
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interpret it “at variance with its stated language.” Stephenson v. Woodward, 182 S.W.3d 

162, 177 (Ky. 2005). The statute’s “stated language” provides that appellate review is 

limited to when “the [circuit] court finds the candidate is not a bona fide candidate.” Id. 

Because Mr. Horlander’s petition below was denied, he is not entitled to further review in 

this Court. 

In Gibson v. Thompson, 336 S.W.3d 81 (Ky. 2011), the Supreme Court of 

Kentucky reviewed the statute in the context of a CR 65.09 motion filed by Jimmy 

Gibson. In that case, the Circuit Court never reached the merits, finding that Mr. Gibson 

had no standing under the statute. Mr. Gibson then filed a motion to set aside the Circuit 

Court’s order in the Court of Appeals, which was also denied on standing grounds. On 

discretionary review, the Supreme Court held that the “expedited appeal procedure set 

forth in KRS 118.176(4) applies only to orders disqualifying a candidate.” Id. at 83. 

Because “the trial court made no finding that Thompson was not a bona fide candidate,” 

no review by the Court of Appeals was authorized. Id.  

This outcome is consistent with the special nature of pre-election proceedings and 

election contests. The Supreme Court held in Stephenson that, “[t]he courts of this 

Commonwealth have long recognized that the judicial branch has no inherent power to 

pass on the validity of elections or the eligibility of candidates, but only has such power 

as given by the General Assembly.” Stephenson, 182 S.W.3d at 167 (quoting Noble v. 

Meagher, 686 S.W.2d 458, 460 (Ky. 1985)).  

One such power the General Assembly has reserved to the courts is the authority 

to hear bona fides challenges, codified in KRS 118.176. In these cases, the General 

Assembly proscribes specific procedures, including the manner in which the action must 
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be brought, by whom it must be brought, where it must be brought, and when outcomes 

of such proceedings may be reviewed. In this regard, “[a] bona fides challenge to a 

candidate is a special statutory proceeding.” Rosen v. Hall, 2014 Ky. App. LEXIS 146, 

*9 (Ky. App. June 4, 2014). Under Kentucky law, a “special statutory proceeding” is a 

scheme that is “complete within itself having each procedural detail prescribed.” Swift & 

Co. v. Campbell, 360 S.W.2d 213, 214 (Ky. 1962). 

As a special statutory proceeding, the General Assembly, in enacting the bona 

fides statute, KRS 118.176, prescribed “by whom and under what conditions a contest 

may be maintained.” It provides that a qualified voter or an opposing candidate may 

bring a bona fides challenge in the county where the candidate seeks election. Moreover, 

it also provides the specific procedure required to seek review in the Court of Appeals. 

According to the Supreme Court in Gibson, this procedure is only available to candidates 

whom the Circuit Court has disqualified. The simple conclusion, therefore, must be that 

the General Assembly did not intend for unsuccessful challengers to have appellate 

rights.  

In contrast, the General Assembly unmistakably established appellate rights in a 

separate special statutory proceeding, election contests. Such disputes are “a purely 

statutory proceeding, special and summary in nature.” City of Pikeville v. Pike County, 

297 S.W.3d 47, 51 (Ky. App. 2009). Again, in City of Pikeville, the Court affirmed that 

“‘[i]t is without a doubt within the authority of the Legislature to prescribe by whom and 

under what conditions a contest may be maintained.’” Id. (quoting Payne v. Blanton, 229 

S.W.2d 438, 440 (Ky. 1950)). Appellate rights in such proceedings are spelled out in 

KRS 120.075: “any party may appeal to the Court of Appeals from a judgment entered 
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under KRS 120.065 [primary contests].” Id. The statute provides certain caveats 

thereafter but allows “any party” to appeal. Id. The same is true for general elections and 

KRS 120.175, which states “any party may appeal to the Court of Appeals from a 

judgment entered under KRS 120.155 [general election contests] in the same manner as 

provided in KRS 120.075.” Id.   

There is no similar appellate language in the bona fides statute. There can be no 

doubt that if the General Assembly wanted to provide unsuccessful challengers with 

appellate rights under KRS 118.176(4), it could have. It provided full appellate rights to 

both parties in post-election challenges. But instead, it provided only limited review for 

bona fides challenges.  

Pursuant to Gibson, unsuccessful bona fides petitioners cannot bring a motion to 

set aside in the Court of Appeals. No Kentucky court has held that a right to appeal exists 

for an unsuccessful challenger in a bona fides case. The General Assembly’s limited 

delegation is consistent with the Kentucky Constitution, which grants the General 

Assembly the exclusive authority to be the “judge of the qualifications, elections and 

returns of its members.” Ky. Const. § 38. Because the General Assembly could have 

provided Mr. Horlander an appellate right, but did not, Representative Kulkarni 

respectfully requests the Court dismiss Mr. Horlander’s appeal. 

B. Standard of review.  

 Striking a candidate from the ballot and limiting voter choice is an extreme, 

disfavored outcome. That is why the General Assembly placed the burden squarely on the 

Petitioner in a bona fides case: “in any action or proceeding under this section the burden 

of proof as to the bona fides of a candidate shall be on the person challenging the bona 
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fides of a candidate.” KRS 118.176(3). Election statutes, such as KRS 118.176, are 

construed “liberally, especially in favor of citizens whose right to vote they tend to 

restrict.” Greene v. Slusher, 190 S.W.2d 29, 32 (Ky. 1945). 

 In the most recent bona fides challenge to come to the Court of Appeals from 

Jefferson Circuit Court, this Court emphasized the burden and discussed a recent trend in 

Kentucky away from upholding such challenges. The Court found that, “in addition to the 

statute’s imposing the burden of proof upon the party challenging the candidate’s bona 

fides, KRS 118.176(3), the qualifications of a candidate shall be interpreted ‘to prevent 

restriction of the rights of citizens to vote.’” Witten v. Foster, Case No. 2022-CA-1238-

EL (Oct. 28, 2022) (quoting Heleringer v. Brown, 104 S.W.3d 397, 404 (Ky. 2003) 

(Appx. 4).  

 Because “the idea of liberal construction in favor of broad voter participation is 

deeply embodied in Kentucky law,” the Witten Court said that any doubt should be 

resolved in favor of allowing the candidacy to continue. Id. at 403. The Court applied 

those principles in Witten to overturn a Jefferson Circuit Court decision disqualifying a 

candidate from standing for election. When applied in this case, the same principles 

weigh in favor of denying Mr. Horlander’s requested relief and leaving Representative 

Kulkarni on the ballot.  

C. Morris v. Jefferson County Clerk and the 1990 amendments to KRS 

118.125.  

 

 Because Mr. Horlander’s arguments rely so heavily on Morris v. Jefferson County 

Clerk, 729 S.W.2d 444 (Ky. 1987), a discussion of it is warranted here. In 1987, KRS 

118.125 contained a different subsection (3) that has since been stricken. The statute, 

quoted on the first page of the Morris opinion, provided at that time as follows: “at the 
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time of filing his notification and declaration, the candidate shall file therewith an 

affidavit of two (2) reputable electors who are members of the party to which the 

candidate belongs.” Id. Importantly, the words “at the time of filing” and “are” were 

removed from the statute by the General Assembly shortly after the decision. 

 At the time, former Jefferson Circuit Court Judge Morris was running for 

Commonwealth Attorney. When he filed his nomination petition, one of his signers was 

J. Michael Smither. Id. The Court described the issues with Mr. Smither’s signature:  

It is admitted before this court that Mr. Smither was not a registered 

Democrat voter at the time he signed the affidavit or at the time the 

nomination papers were filed. He had moved from his precinct in 1983, 

had not changed his registration, and had not voted since the November, 

1984 election. He was purged from the list of registered voters by the 

Jefferson County Board of Elections, and without dispute was not a 

qualified voter or elector when he filed the affidavit. 

 

Id. at 445. Noteworthy, and similar to Ms. LaRue in this case, “after the deadline for 

candidates to file for nomination had passed, Mr. Smither did register to vote.” Id.  

 The Supreme Court focused on two key phrases in KRS 118.125 to reach its 

conclusion. It quoted the phrase “at the time of filing his notification and declaration” 

early in the opinion. It further focused heavily on the word “are,” the second-person, 

present-tense form of the verb “be.” The Court said “the language of K.R.S. 118.125(3) is 

not ambiguous. It requires the affidavit of two reputable electors who are members of the 

party to which the candidate belongs.” Id. (emphasis in original). The Court relied on 

these phrases exclusively to resolve the challenge against Judge Morris. It struck him 

from the ballot, finding that he failed to comply with the statute as it was written then: 

“we interpret this to mean that at the time the affidavit is signed and the nomination 

papers filed, the affiant must be a voter registered to vote as a member of the party to 
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which the candidate belongs.” Id. at 445-446 (emphasis in original).  

 Admittedly, there are many similarities between the facts of Judge Morris’s case 

and Rep. Kulkarni’s. In this action, one of the witnesses to Representative Kulkarni’s 

Petition, Sharon LaRue, was a registered voter and member of the Republican Party on 

the day she signed the Petition. However, and unlike in Morris, Ms. LaRue changed her 

voter registration from Republican to Democrat. She did so nine days prior to 

Representative Kulkarni’s certification to the ballot by the Secretary of State on January 

17, 2024. She was a registered Democrat as of that date, and as of the date Mr. Horlander 

filed his bona fides Petition on March 18. She remains so today. And, like Judge Morris 

in 1987, Representative Kulkarni “contends that in good faith (s)he thought the two 

affidavits were proper.” Id. at 446  

 The issue with Petitioner’s argument, however, is that Morris was, in fact, 

overruled, albeit by the Kentucky General Assembly. Our legislature changed the statute 

upon which Morris was based in 1990, and deliberately removed the exact language 

relied upon by the Supreme Court to remove Judge Morris from the ballot. Senate Bill 47 

included this change to KRS 118.125(2): 

 
 

(Appx. 2 at 90 – 91) Further, the present tense verb “are” was completely removed from 

the statute.  

 The revision is discussed by Senate Bill 47’s co-sponsor, Senator Gerald Neal. He 

joined the legislature shortly after the Morris decision. In the bill, the General Assembly 

removed the words “at the time of filing” from KRS 118.125(3). (Appx. 3). This Act, and 
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no other bill since that time, has replaced those words in the Kentucky Revised Statutes 

or imposed any other deadline. Id. 

D. As the Jefferson Circuit Court found, legislative intent must control.  

 A bona fides challenge similar to Morris has not been decided by a Kentucky 

appellate court since 1987, nor has any Kentucky appellate court addressed the 1990 

amendments. However, other bona fides challenges have been reviewed. And in each 

case, Kentucky’s Courts have reaffirmed that “the idea of liberal construction in favor of 

broad voter participation is deeply embedded in Kentucky law.” Heleringer v. Brown, 

104 S.W.3d 397, 403-404 (Ky. 2003). The Heleringer decision paved the way for former 

Governor Fletcher to remain on the ballot despite a residency challenge to his Lieutenant 

Governor running mate. The opinion restated and reaffirmed a series of appellate 

decisions over the years. For example, Heleringer cited Napier v. Roberts, and restated 

the principle that:  

[W]hile it is the policy of the law to uphold and guarantee, as much as 

possible, fairness, honesty and purity in elections, it may be also 

considered a rule of equal public importance that the individual voter 

should not be deprived of the opportunity of choosing a public servant 

from among those who may seek the place, unless the plain or manifest 

purpose of the law demands it. 

 

Id. at 403 (quoting Napier v. Roberts, 189 S.W. 206, 209 (Ky. 1916)). It further cited 

Greene v. Slusher, stating:  

From the nature of things the interpretation of election laws, designed by 

secret ballot to register the public will, must be along sound and 

reasonable lines, and not so ultra technical as either to defeat the will of 

the public or to place an unnecessary burden upon the electors. 

 

Id. (quoting Greene v. Slusher, 190 S.W.2d 29, 32 (Ky. 1945)). 
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 With these principles of Kentucky’s election statutes in mind, the Circuit Court 

assessed the import of 1990 SB 47. The removal of the words “are” and “at the time of 

filing” so shortly after Morris must mean something. Before Morris, KRS 118.125 

contained an express timing requirement. The Supreme Court conditioned its decision on 

that timing requirement. And, subsequently, the General Assembly removed that 

provision. This is what the Circuit Court found: 

The Court is now left with a basic exercise in statutory interpretation. The 

removal of a phrase from a statute sends just as clear a signal to the 

judiciary as the addition of a phrase. “Where a clause in an old enactment 

is omitted from the new one, it is to be inferred that the Legislature 

intended that the omitted clause should no longer be the law.” Inland Steel 

Co. v. Hall, 245 S.W.2d 437, 438 (Ky. 1952). The General Assembly 

intentionally removed the timing component of KRS 118.125 in 1990. 

This removal must be presumed to effect a change in the law. Eversole v. 

Eversole, 185 S.W. 487, 489 (Ky. 1916). It is clear therefore that as long 

as the other requirements of KRS 118.125 are met, the paperwork is valid 

and can be properly certified by the Secretary of State. That is precisely 

what happened in this case. 

  

(Appx. 1 at 3). This decision is legally correct, and it should be affirmed.  

Ms. LaRue was a registered Democratic voter on the date that Secretary of State 

Michael Adams certified Representative Kulkarni’s name to be on the ballot and as of the 

date Mr. Horlander filed his Bona Fides Petition. In light of the 1990 amendment, the fact 

that Ms. LaRue did not register specifically with the Kentucky Democratic Party until 

January 8 should not disqualify Representative Kulkarni. If it did, the removal of the 

words “at the time of filing” and “are” in KRS 118.125 by 1990 SB 47 would be 

meaningless.  

Under Kentucky’s rules of statutory construction, “where a clause in an old 

enactment is omitted from the new one, it is to be inferred that the Legislature intended 
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that the omitted clause should no longer be the law.” Inland Steel Co. v. Hall, 245 S.W.2d 

437, 438, (Ky. 1952). See also Eversole v. Eversole, 185 S.W. 487, 489 (Ky. 1916):  

Where a statute is amended or re-enacted in different language, it will not 

be presumed that the difference between the two statutes was due to 

oversight or inadvertence on the part of the Legislature. On the contrary, it 

will be presumed that the language was intentionally changed for the 

purpose of effecting a change in the law itself. 

 

E. Sharon LaRue is a registered voter. 

 Mr. Horlander argues repeatedly that Ms. LaRue must have been a voter qualified 

to vote in the May 2024 primary to sign Representative Kulkarni’s Nominating Petition. 

That is not true. KRS 118.125(1) requires that the candidate meet this requirement, but 

KRS 118.125(2) does not require the same of signatories.  

 KRS 118.125(2) provides Representative Kulkarni’s Nominating Petition must be 

signed by a registered voter. The language in subsection two is distinct from that in 

subsection one, which provides that a candidate must be “qualified under the provisions 

of KRS 116.055 to vote in any primary for the candidates for nomination by the party at 

whose hands he or she seeks the nomination.” KRS 118.125(1). There is no descriptive or 

other language in subsection two regarding the primary or other specific voter registration 

status of the signatory, like there is for the candidate.  

 Because of this distinction, these arguments for reversal by Mr. Horlander are 

misplaced and should be rejected.  

F. The circuit court did not commit reversible error in declining to hold Ms. 

LaRue in contempt. 

 

Mr. Horlander argues that the Court erred when it refused to hold Ms. LaRue in 

contempt for failing to appear at the hearing on this matter. He alleges that Ms. LaRue 

was a necessary rebuttal witness. He is incorrect.  
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Initially, this Court reviews such a decision under the abuse of discretion 

standard. Sidebottom v. Watershed Equine, LLC, 564 S.W.3d 331, 333 (Ky. App. 2018). 

“The test for abuse of discretion is whether the trial judge’s decision was arbitrary, 

unreasonable, unfair, or unsupported by sound legal principles.” Goodyear Tire and 

Rubber Co. v. Thompson, 11 S.W.3d 575, 581 (Ky. 2000). 

KRS 421.110 provides that a witness “may be punished as a contempt of the 

court” for failing to appear in response to a properly served subpoena. The use of “may” 

establishes that this is a permissive power committed to the discretion of the Court. Ruby 

v. Ruby, 2009 Ky. App. LEXIS 11, *8 (Ky. App. Jan. 23, 2009). Thus, the court was 

empowered to review the circumstances of Ms. LaRue’s failure to appear, including the 

likelihood that she had information relevant to the proceedings, in making its decision.  

Mr. Horlander alleges Ms. LaRue’s testimony regarding her conversation with 

Ms. Kulkarni about her party affiliation was necessary rebuttal evidence. But there is no 

evidence that her rebuttal would have changed the outcome. The facts regarding Ms. 

LaRue’s party registration are uncontested: she was a member of the Republican party on 

January 2, 2024 and became a member of the Democratic party on January 8. (Appx. 1 at 

1) The court below determined appropriately that the date by which Ms. LaRue had to be 

a member of the Democratic party was January 17, 2024, the certification date. These 

dates were stipulated below, and further testimony as to this point would be irrelevant. In 

light of the fact that Ms. LaRue’s testimony could not have changed these basic facts, it 

was not an abuse of discretion to deny Mr. Horlander’s motion to hold Ms. LaRue in 

contempt. 
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G. Mr. Ward’s attestation was valid. 

Mr. Horlander further argues that the Circuit Court should have disqualified 

Representative Kulkarni because the Notary Public who attested her Nominating Petition, 

William Ward, is also the husband of Representative Kulkarni’s other signatory, Cathy 

Ward. The Circuit Court correctly rejected this argument, holding that the argument is 

“plainly deficient” because Ms. Ward “was not a party to the Nominating Petition, nor 

did she have a direct beneficial interest in it.” (Appx. 1 at 4) For the reasons below, 

Representative Kulkarni requests that the Circuit Court’s Opinion be upheld. 

i. Cathy Ward is not a party to the Nominating Petition. 

The General Assembly adopted the 2018 revised version of the Uniform Law 

Commission’s Law on Notarial Acts, including KRS 423.310(4), which provides that:  

A notarial officer shall not perform a notarial act with 

respect to a record to which the notarial officer or the 

notarial officer’s spouse or other member of the notarial 

officer’s immediate family is a party, or in which any of 

those individuals has a direct beneficial interest. A notarial 

act performed in violation of this subsection is voidable. 

 

Id. (emphasis added). In its Comment on this statute, the ULC states that it prevents a 

“circumstance in which performance of [a notarial] act might create a conflict of 

interest.” Revised Uniform Law on Notarial Acts (2021), available at 

https://uniformlaws.org. 

 This statute has not yet been interpreted by Kentucky appellate courts. But 

because the statute uses contract terms such as “party,” “beneficial interest,” and 

“voidable,” it is written with contract principles in mind and can be interpreted using 

Kentucky contract law. A “party” to a contract is someone to whom an obligation is owed 

under a contract or someone who owes an obligation. See, e.g., Presnell Constr. 
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Managers, Inc. v. EH Constr., LLC, 134 S.W.3d 575, 579 (Ky. 2004) (describing the 

relationship of those to a contract as “allowing them to sue each other but preventing a 

third party from doing so” and noting that “the obligations arising out of a contract are 

due only to those with whom it is made”).  

 In this case, Ms. Ward was not a party to the Nominating Petition nor does she 

have any direct beneficial interest in the Petition. It is not Ms. Ward who is running for 

office in the Democratic primary for District 40. Moreover, Ms. Ward receives no direct 

beneficial interest from Representative Kulkarni’s Nominating Petition. The sole 

beneficial interest at stake belongs to Representative Kulkarni and her place on the ballot.  

 Moreover, all obligations arising from the Nominating Petition were 

Representative Kulkarni’s. She took the required oath wherein she swore to support the 

Democratic party’s principles and policies, to accept the nomination and not withdraw 

except for statutorily prescribed reasons, and to not knowingly violate any election law or 

any law relating to corrupt and fraudulent practices. In exchange for taking this oath, 

Representative Kulkarni received her name on the primary ballot.  

 On the other hand, Ms. Ward assumed no detriment and received no benefit as a 

result of signing the Nominating Petition. She was nothing more than a witness to this act 

and received nothing from it. Accordingly, Representative Kulkarni respectfully requests 

the Court find that KRS 423.310 does not dictate the result requested by Mr. Horlander. 

ii. The Pennsylvania cases cited by Mr. Horlander demonstrate that 

Ms. Ward was not a party to the Nominating Petition. 

 

In his Brief, Mr. Horlander cites to two Pennsylvania cases of In re: Nominating 

Petition of Berg, 973 A.2d 447 (Pa. Commw. Ct. 2009) and In re: Nominating Petition of 

Cooper, 643 A.2d 717 (Pa. Commw. Ct. 1994). His reliance on fifteen- and thirty-year-
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old Pennsylvania caselaw to strike a Kentucky elected official from the ballot belies the 

problems with his argument. Regardless, both of these cases demonstrate that Ms. Ward 

was not a party to Representative Kulkarni’s Nominating Petition and that she had no 

beneficial interest in it.  

In Berg, a candidate submitted over 250 signatures with affidavits, enough 

signatures as required by Pennsylvania law, with his nominating petition to stand for 

election. 973 A.2d at 448. However, 121 of those signatures were notarized by the 

candidate himself, which violated Pennsylvania that “[n]o notary public may act as such 

in any transaction in which he is a party directly or pecuniarily interested.” Id. at 450. 

The Court found that these affidavits must be stricken because the candidate himself had 

notarized them. Id. There is no argument in the present case that Representative Kulkarni 

notarized the signatures. 

Further, in Cooper, the Pennsylvania Court was asked to decide whether a 

candidate’s niece, as a notary, had “a direct interest in the outcome of the campaign.” 643 

A.2d at 727. The Court held that she did not because, while she “wanted her uncle to 

win,” she was not paid by her uncle or his election committee and performed no 

campaign work on his behalf. Id. at 727-728. The Court found the evidence “not 

sufficient” to “call into question the integrity of the notarization of the nominating 

petitions.” Id. at 728. 

The Pennsylvania Court’s reasoning in Cooper is applicable to the present case 

with the caveat that the connection between Mr. Ward and Representative Kulkarni is 

even more attenuated. Mr. Ward is not related to Representative Kulkarni but, instead, is 

married to one of Representative Kulkarni’s signatories. There is simply no evidence that 
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either Ms. Ward or her husband had any direct beneficial interest in Representative 

Kulkarni’s Nominating Petition.  

While Mr. Horlander cites two cases from Pennsylvania, he somehow missed 

another Pennsylvania case that is more relevant. In the case of In re: Petrone, 713 A.2d 

1175 (Pa. Commw. Ct. 1998) (Appx. 5), a petitioner challenged a candidate’s nominating 

petition on the grounds that “a notary may not notarize the signature of a family 

member,” specifically alleging an elector’s signature was notarized by a member of their 

family. Id. at 1176-77. The Pennsylvania Court refused to disqualify the candidate, 

holding that it would “not invalidate the petition because a member of the notary’s family 

signed the petition as an otherwise qualified elector.” Id. at 1177. The Court found that, 

much like Kentucky, Pennsylvania requires that election law “‘must be liberally 

construed so as not to deprive an individual of his right to run for office, or the voters of 

their right to elect a candidate of their choice.’” Id. (quoting Nomination Petition of Ross, 

190 A.2d 719, 720 (Pa. 1963)). 

The same is true in the present case. As demonstrated above, Ms. Ward was 

neither a party nor had a direct beneficial interest in Representative Kulkarni’s 

Nominating Petition and Mr. Horlander’s arguments are based purely on form over 

substance. Further, his claims are nothing more than an attempt to deprive District 40’s 

voters of real choice based merely on technicalities. 

iii. Mr. Horlander has made no argument in favor of voiding the 

Nominating Petition. 

 

Mr. Horlander ignores the last sentence of the notarial statute, which states “[a] 

notarial act performed in violation of this subsection is voidable.” KRS 423.310(4) 

(emphasis added). Mr. Horlander suggests that such acts are “void” instead of “voidable,” 
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and he never articulated below or in this Court why Mr. Ward’s attestation should be 

voided.  

The Uniform Law Commission’s Comment on the statute is instructive. It states 

that “[i]f a notarial officer should perform a notarial act in violation of [the statute], the 

notarial act is not void per se.” Revised Uniform Law on Notarial Acts (2021). Instead, it 

“may be voidable in an action brought by a party who is adversely affected by the 

officer’s misdeed.” Id. 

In the Comment, the ULC cites to the case of Galloway v. Cinello, 423 S.E.2d 

875 (W. Va. 1992). (Appx. 6) In Galloway, the West Virginia Supreme Court rejected a 

per se rule and instead used a two-step approach to determine if a document should be 

voided based on a familial connection between a notary and a party to the document. See 

id. at 879-80. The first step is to “determine whether the notary has a disqualifying 

interest.” Id. at 879. If a disqualifying interest is found, a court must then determine 

whether “actual prejudice, unfair dealing, or undue advantage” resulted in an “improper 

benefit.” Id. at 880. 

If applied here, the answer to both questions must be in the negative. Neither of 

the Wards had any disqualifying interest in Representative Kulkarni’s Nominating 

Petition, Mr. Horlander was not adversely affected by Mr. Ward serving as notary, nor 

has Mr. Horlander asserted any ill-gotten benefit on behalf of the Wards.  

In short, Mr. Horlander ignores the last sentence of KRS 423.310(4) and his 

arguments proceed as if there is no difference between the term “void” and “voidable.” 

Because Mr. Ward’s attestation was not “void” and there is no reason for this Court to 

void it, his appeal on this ground should be rejected.  

000025 of 000027

00
00

25
 o

f 
00

00
27

Filed

24-CA-049505/13/2024Kate R. Morgan, Clerk, Kentucky Court of Appeals



APPELLEE'S BRIEF

 20 

CONCLUSION 

 

Because the Circuit Court did not abuse its discretion, because its factual findings 

were not clearly erroneous or manifestly unjust, and because its legal conclusions were 

correct, Representative Kulkarni requests that this Court affirm the Circuit Court’s 

Judgment. 
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NO. 24-CI-1903                JEFFERSON CIRCUIT COURT 
                         DIVISION THREE 

         JUDGE MITCH PERRY 
 

 
DENNIS HORLANDER                                                          PLAINTIFF 
 
v. 
 
NIRUPAMA KULKARNI                       DEFENDANT         
     

    __________________________ 
 

OPINION AND ORDER 
__________________________ 

 

 This matter comes before the Court on the Plaintiff’s Petition to Disqualify pursuant to 

KRS 118.176. The parties have completed briefing, and the Court heard arguments from counsel. 

After careful consideration of the record and applicable law, the Court determines that the 

Plaintiff’s Petition should be denied. 

 

Factual Background 

 The Plaintiff, former state Representative Dennis Horlander, has filed this lawsuit alleging 

that the incumbent state Representative for House District 40, Nirupama “Nima” Kulkarni, must 

be disqualified from the upcoming Democratic Primary Election because she did not have two 

members of the Democratic Party sign her Nominating Petition. One of the signatories, Sharon 

LaRue, was in fact a registered Republican when she signed the Nominating Petition on December 

22, 2023, and when Ms. Kulkarni filed her paperwork with the Secretary of State on January 2, 

2024. Apparently, Ms. LaRue’s partisan registration status was unknown to Ms. Kulkarni at the 

time. Ms. Kulkarni testified that she had no reason to believe that Ms. LaRue was not a member 

of the Democratic Party based on their extensive prior history and dealings.  

On January 8, 2024, the issue of Ms. LaRue’s partisan registration was brought to Ms. 

Kulkarni’s attention by the Democratic Party Leadership. Ms. Kulkarni then took immediate steps 

to rectify the situation and Ms. LaRue did indeed change her party affiliation to the Democratic 

Party on January 8, 2024. The Secretary of State subsequently certified Ms. Kulkarni’s name on 

the primary election ballot on January 17, 2024.  
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Legal Standard 

The qualifications of a candidate to stand for election in Kentucky may be challenged 

through the process provided in KRS 118.176. “The bona fides of any candidate seeking 

nomination as the nominee of a political party … may be questioned by any qualified voter entitled 

to vote for the candidate or by an opposing candidate by summary proceedings consisting of a 

motion before the Circuit Court of the judicial circuit in which the candidate whose bona fides is 

questioned resides.” KRS 118.176(2). In these proceedings, the burden of proof is on the person 

challenging the bona fides of a candidate. KRS 118.176(3). Election statutes, such as KRS 

118.176, are to be construed “liberally, especially in favor of citizens whose right to vote they tend 

to restrict.” Greene v. Slusher, 190 S.W.2d 29, 32 (Ky. 1945).  

 

Legal Analysis 

 At the outset, the Court must address the issue of standing. Kentucky courts have “the 

constitutional duty to ascertain the issue of constitutional standing … to ensure that only 

justiciable causes proceed in court.” Commonwealth, Cabinet for Health & Fam. Servs., Dep’t 

for Medicaid Servs. v. Sexton by & through Appalachian Reg’l Healthcare, Inc., 566 S.W.3d 

185, 192 (Ky. 2018) (emphasis omitted). The Defendant has alleged that the Plaintiff does not 

have standing to bring this challenge because he does not actually reside in House District 40. 

The testimony on this issue established that the Plaintiff is registered to vote at an address in 

District 40. However, that address is zoned commercial and appears to be a commercial office 

space. The Plaintiff was firm in his testimony that he resides in that apparent office space. While 

that may raise collateral issues for the Plaintiff, it is sufficient to establish that he is indeed a 

qualified voter to bring this challenge.  

 Turning next to the merits of the Plaintiff’s Petition. The Plaintiff relies heavily upon 

Morris v. Jefferson County Clerk, 729 S.W.2d 444 (1987). That case is factually very similar to 

this. Former Circuit Court Judge Geoff Morris was running for election as Commonwealth 

Attorney. One of the signatories for Judge Morris’ petition was not a qualified voter when he 

signed the affidavit, nor when the nominating papers were filed. Id. at 445. Notably, just as Ms. 

LaRue did here, the signatory registered to vote after the candidate registration deadline had 

passed. Id. The Kentucky Supreme Court struck Judge Morris from the ballot, because the statute 
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required that “at the time the affidavit is signed and the nomination papers filed, the affiant must 

be voter registered to vote as a member of the party to which the candidate belongs.” Id. 445-46.  

 Subsequently, KRS 118.125 was revised by the General Assembly in 1990. The General 

Assembly specifically removed the timing language, “at the time of filing” in KRS 118.125(3). 

The Defendant has tendered an Affidavit from Senator Gerald Neal who co-sponsored Senate 

Bill 47 that made this change, indicating that this change was made deliberately by the General 

Assembly and as a result of the Supreme Court’s decision in Morris.  

 The Court is now left with a basic exercise in statutory interpretation. The removal of a 

phrase from a statute sends just as clear a signal to the judiciary as the addition of a phrase. 

“Where a clause in an old enactment is omitted from the new one, it is to be inferred that the 

Legislature intended that the omitted clause should no longer be the law.” Inland Steel Co. v. 

Hall, 245 S.W.2d 437, 438 (Ky. 1952). The General Assembly intentionally removed the timing 

component of KRS 118.125 in 1990. This removal must be presumed to effect a change in the 

law. Eversole v. Eversole, 185 S.W. 487, 489 (Ky. 1916). It is clear therefore that as long as the 

other requirements of KRS 118.125 are met, the paperwork is valid and can be properly certified 

by the Secretary of State. That is precisely what happened in this case.  

 The Plaintiff also raised an issue in the briefing regarding the second signatory to the 

Defendant’s Petition. This was not plead in the initial Petition, but the Court will address it still 

as it too is plainly deficient. The Plaintiff argues that the second signatory, Mrs. Cathy Ward, is 

also deficient because her husband, Mr. William Ward, notarized the nominating petition. The 

Plaintiff cites to KRS 423.310(4) which provides that a notarial officer shall not perform a 

notarial act with respect to a record to which the notarial officer, their spouse or immediate 

family is a party, or in which any of those individuals has a direct beneficial interest. A notarial 

act performed in violation of KRS 423.310(4) is voidable.  

 KRS 423.310(4) is clearly not offended by the actions of the Wards here. Mrs. Ward was 

not a party to the Nominating Petition, nor did she have a direct beneficial interest in it. Ms. 

Kulkarni is the party and the only person to have a direct beneficial interest in the Petition. There 

is no colorable argument for Mrs. Ward falling under either branch. She was merely a witness, 

and therefore KRS 423.310(4) is not implicated in any way.  

 In sum, Mr. Horlander’s Petition fails to establish the heavy burden required to disqualify 

a candidate from the ballot. While it is true that Ms. Kulkarni should have been more diligent in 
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preparing the paperwork, she also took immediate action to correct the issue when she learned of 

it. Notably, the issue was resolved shortly after Ms. Kulkarni’s discovery of it. All this occurred 

well before the Secretary of State’s certification. With the timing element removed from KRS 

118.125, the Court views the Secretary of State’s certification date as the significant deadline in 

this process.  

The Court is mindful too of Kentucky’s longstanding history and tradition that “liberal 

construction in favor of broad voter participation is deeply embedded in Kentucky law.” 

Heleringer v. Brown, 104 S.W.3d 397, 403 (Ky. 2003). Viewed in that permissive light, the 

Court cannot justify interfering in the electoral process on the inadequate grounds presented here. 

Accordingly, with the Court being sufficiently advised;  

IT IS ORDERED that the Plaintiff’s Petition to Disqualify is DENIED. 

THIS IS A FINAL AND APPEALABLE ORDER. THERE IS NO JUST CAUSE FOR DELAY.  

 

 

       ___________________________________ 
       HON. MITCH PERRY, JUDGE 
        
 
CC: Hon. Steven Megerle 
 Counsel for Plaintiff 
 
 Hon. James Craig 
 Counsel for Defendant 
 
 Hon. Jennifer Scutchfield 
 Counsel for Secretary of State 
 
 Hon. Natalie Johnson 
 Hon. Kathryn Meador 
 Counsel for Jefferson County Clerk Holsclaw 
 
 Hon. Taylor Austin Brown 
 Counsel for State Board of Elections  
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As of: May 13, 2024 1:48 PM Z

In re Petrone

Commonwealth Court of Pennsylvania

April 7, 1998, Decided ; April 7, 1998, Filed 

No. 283 M.D. 1998

Reporter
713 A.2d 1175 *; 1998 Pa. Commw. LEXIS 346 **

IN THE MATTER OF: THE NOMINATION PETITION OF 
THOMAS C. PETRONE, CANDIDATE FOR 
REPRESENTATIVE IN THE GENERAL ASSEMBLY 
FROM THE 27TH LEGISLATIVE DISTRICT; Objection of 
MICHAEL WATTICK, Petitioner

Subsequent History:  [**1]  Memorandum Opinion 
Redesignated Opinion and Ordered Published May 18, 1998.  

Disposition: After hearing held on Petitioner, Michael 
Wattick's, Petition to Set Aside the Nomination Petitions of 
Thomas C. Petrone, it is hereby ordered that said Petition is 
DENIED. The Motion to Dismiss filed by Thomas C. Petrone 
is SUSTAINED. The Secretary of the Commonwealth is 
directed to certify the name of Thomas C. Petrone as for 
inclusion on the ballot for the May, 1998 primary election as a 
candidate for Representative of the 27th Legislative District 
of the General Assembly. Each party to bear his own costs.  

Core Terms

notaries, nominating petition, circulator, notarize, candidate, 
Election, signatures, invalidate

Case Summary

Procedural Posture

Petitioner democratic candidate for the general assembly had 
filed a motion to set aside the nomination petitions of 
opposing candidate, on the basis that the petitions were not 
legally notarized under 57 P.S. § 165(e), 1953 Pa. Laws 1323, 
because the notaries were objector's employees, had notarized 
other circulated petitions, and had notarized signatures of a 
family member. Opposing candidate objected to the motion, 
requesting dismissal.

Overview

Petitioner democratic candidate for the general assembly filed 

a motion to set aside the nomination petitions of objector 
candidate on the grounds that the notarizations were illegal 
under 57 P.S. § 165(e), 1953 Pa. Laws 1323, because the 
notaries were objector's employees, had notarized other 
circulated petitions, and had notarized signatures of a family 
member. Objector candidate had objected to the motion and 
the court treated the objection as a motion to dismiss the 
motion under 25 P.S. §§ 2600-3591, 1937 Pa. Laws 1333. 
The court granted objector's motion to dismiss and held that 
the notaries were actually employed by the democratic party 
and not the objector, that the notarization of another 
circulator's affidavit by a notary that also acted as a circulator 
for the same candidate was not improper, and notarization of 
a circulator's signature was proper even if it was a family 
member and consequently were valid under the notary law.

Outcome
The court dismissed the motion and held that absent 
allegations of fraud, the notarization of another circulator's 
affidavit by a notary that also acted as a circulator for the 
same candidate, in and of itself, was not improper, the 
notaries had worked for the democratic party only, and 
notarization of a circulator's signature was proper even if it 
was a family member.

LexisNexis® Headnotes

Governments > State & Territorial 
Governments > Elections

HN1[ ]  State & Territorial Governments, Elections

The Pennsylvania Election Code does not authorize 
preliminary objections to a petition to set aside a nomination 
for office and, therefore, this commonwealth court will treat 
them as a motion to dismiss.  25 P.S. §§ 2600-3591, 1937 Pa. 
Laws 1333.
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Governments > State & Territorial 
Governments > Elections

HN2[ ]  State & Territorial Governments, Elections

Pursuant to 25 P.S. § 912.1, a candidate is required to obtain 
three hundred valid signatures on nomination petitions for 
Representative in the General Assembly.  25 P.S. § 2872.1.

Governments > Courts > Judges

HN3[ ]  Courts, Judges

No notary public may act as such in any transaction in which 
he is a party directly or pecuniarily interested.  57 P.S. § 
165(e), 1953 Pa. Laws 1323.

Counsel: Michael Wattick, petitioner, for himself.

Samuel P. Kamin and Ann Marie Williams, Pittsburgh, for 
respondent.  

Judges: BEFORE: HONORABLE JESS S. JIULIANTE, 
Senior Judge. OPINION BY SENIOR JUDGE JIULIANTE.  

Opinion by: JESS S. JIULIANTE

Opinion

 [*1176]  ORIGINAL JURISDICTION

ORDER

AND NOW, this 18th day of May, 1998, it is ordered that the 
above-captioned opinion filed on April 7, 1998 shall be 
designated OPINION, rather than MEMORANDUM 
OPINION, and it shall be reported.

JESS S. JIULIANTE, Senior Judge

OPINION BY SENIOR JUDGE JIULIANTE 

Before the Court is the Petition [**2]  to Set Aside the 
Nomination Petitions of Thomas C. Petrone (Petrone) as 
candidate of the Democratic Party for the office of 
Representative in the General Assembly, 27th Legislative 
District. Objector is Michael Wattick (Wattick). Wattick is 
also a candidate for the Democratic nomination for the Office 

of Representative in the General Assembly from the 27th 
District and thus, he has standing to object. In Re: Nomination 
Petition of Smith, 102 Pa. Commw. 180, 516 A.2d 797 (Pa. 
Cmwlth. 1986). The Court notes that the petition to set aside 
was timely and properly filed, and that the objections therein 
were sufficiently specific so as to put the candidate on notice 
of the challenges. See In Re: Nomination Petition of Bishop, 
525 Pa. 199, 579 A.2d 860 (1990).

In response to Wattick's objections, Petrone filed preliminary 
objections to Wattick's Petition to Set Aside. However, HN1[

] the Pennsylvania Election Code (Election Code) 1 does 
not authorize preliminary objections and therefore, this Court 
has treated Petrone's preliminary objections as a motion to 
dismiss. On April 2, 1998, this Court held a hearing on 
Wattick's Petition to Set Aside the Nomination Petitions in 
Pittsburgh, Pennsylvania.  [**3]  

HN2[ ] Pursuant to Section 912.1 of the Election Code, a 
candidate is required to obtain three hundred valid signatures 
on nomination petitions for Representative in the General 
Assembly.  25 P.S. § 2872.1. Wattick challenges 1,164 of the 
1,269 signatures appearing on Petrone's nomination petitions.

Wattick alleges that 1,164 of the signatures on Petrone's 
petitions are invalid because 1) two of the notaries that 
notarized Petrone's nomination petitions are aides in his 
district office and as such, violated Section 19(e) of the 
Notary Public Law 2; 2) a notary that acted as a circulator of 
petitions may not notarize another circulator's affidavit; and 
3) a notary may not notarize the signature of a family 
member.

 [**4]  Wattick first maintains that notaries Susan P. 
Kaczorowski and Mary Lou Finello violated Section 19(e) of 
The Notary Public Law which states that HN3[ ] "no notary 
public may act as such in any transaction in which he is a 
party directly or pecuniarily interested." 57 P.S. § 165(e). Ms. 
Kaczorowski and Ms. Finello are currently members of 
Petrone's district office staff. Wattick argues that because the 
notaries are employed by Petrone, they have a direct and 
pecuniary interest in Petrone's re-election; that being, their 
continued employment. 

However, Ms. Kaczorowski credibly testified that although 
she works in Petrone's district office, she is employed by the 
Democratic Party. Indeed, Ms. Kaczorowski's employment 
contract provides that she is to be paid with funds from the 
Democratic Party and that the Democratic Party may 

1 Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2600-3591.

2 Act of August 21, 1953, P.L. 1323, as amended, 57 P.S. § 165(e).

713 A.2d 1175, *1175; 1998 Pa. Commw. LEXIS 346, **1
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terminate her employment at any time. See Petrone Exhibit A. 
Wattick stipulated that Ms. Finello's testimony would be the 
same.

Additionally, Petrone testified that Ms. Kaczorowski's and 
Ms. Finello's employment might very well continue with the 
Democratic Party in the event that he is not re-elected. 
Petrone stated that his district office staff members may 
be [**5]  reassigned to other Democratic legislators or that 
they may become staff members of the incoming 
representative should his bid for re-election fail. From the 
Court's personal observations, this testimony is found to be 
true and is accepted as credible.

Although Wattick tried to establish otherwise, it became 
evident that Ms. Kaczorowski's and Ms. Finello's employment 
status is determined not by the outcome of the primary 
election, but rather by the Democratic Leadership of the 
House of Representatives. Therefore, a direct or pecuniary 
interest of the notaries in the May, 1998 primary election is 
not evident from the record and thus, any nomination petitions 
notarized by them will not be invalidated.

Wattick further challenges those petitions that were notarized 
by a notary  [*1177]  that also acted as a circulator for 
Petrone. The notaries did not notarize their own circulating 
affidavits. Wattick does not cite to, nor can the Court find, 
any case law that holds that a circulator of a nomination 
petition may not notarize a nomination petition circulated by 
another individual. It is quite clear that a circulator may not 
notarize his own signature. See In Re: Nomination Petition of 
Kersten, [**6]  525 Pa. 65, 575 A.2d 542 (1990). However, in 
this instance, the notaries notarized another circulator's 
affidavit, not their own. In doing so, the notaries merely 
attested to the circulator's affidavit and not to the actual 
signatures contained in the nomination petitions. Absent 
allegations of fraud, we find that the notarization of another 
circulator's affidavit by a notary that also acted as a circulator 
for the same candidate, in and of itself, is not improper.

Finally, Wattick challenges the notarization of a nomination 
petition by Ms. Kaczorowski because one of her family 
members signed the nomination petition. In Wolfe v. Switaj, 
106 Pa. Commw. 1, 525 A.2d 825 (Pa. Cmwlth. 1985), we 
held that a notary's signing of a nomination petition as an 
elector did not invalidate her notarial act on that petition 
because she was only notarizing the circulator's affidavit and 
not the individual signatures contained thereon. Here, Ms. 
Kaczorowski attested to the signing of the circulator's 
affidavit by the circulator. Thus, where we would not 
invalidate the nomination petition of a candidate because a 
notary signed the petition as an elector, we will likewise not 
invalidate the petition [**7]  because a member of the notary's 

family signed the petition as an otherwise qualified elector. 
See Nomination Petition of Ross, 411 Pa. 45, 48, 190 A.2d 
719, 720 (1963)(seminal case holding that "Election Code 
must be liberally construed so as not to deprive an individual 
of his right to run for office, or the voters of their right to elect 
a candidate of their choice.").

Accordingly, Wattick's Petition to Set Aside the Nomination 
Petitions of Petrone is DENIED and Petrone's motion to 
dismiss is SUSTAINED.

JESS S. JIULIANTE, Senior Judge

ORDER

AND NOW, this 7th day of April, 1998, after hearing held on 
Petitioner, Michael Wattick's, Petition to Set Aside the 
Nomination Petitions of Thomas C. Petrone, it is hereby 
ordered that said Petition is DENIED. The Motion to Dismiss 
filed by Thomas C. Petrone is SUSTAINED.

The Secretary of the Commonwealth is directed to certify the 
name of Thomas C. Petrone as for inclusion on the ballot for 
the May, 1998 primary election as a candidate for 
Representative of the 27th Legislative District of the General 
Assembly.

The Chief Clerk is directed to notify the parties hereto and 
their counsel and also to certify a copy thereof [**8]  to the 
Secretary of the Commonwealth.

Each party to bear his own costs.

JESS S. JIULIANTE, Senior Judge 

End of Document

713 A.2d 1175, *1176; 1998 Pa. Commw. LEXIS 346, **4
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Galloway v. Cinello

Supreme Court of Appeals of West Virginia

September 8, 1992, Submitted ; October 23, 1992, Filed 

NO. 21226

Reporter
188 W. Va. 266 *; 423 S.E.2d 875 **; 1992 W. Va. LEXIS 198 ***

WILLIAM E. GALLOWAY, Plaintiff V. ROSE ANN 
CINELLO, Defendant

Prior History:  [***1]  Certified Questions from the Circuit 
Court of Brooke County. Honorable Callie Tsapis, Judge. 
Civil Action No. 92-C-16-Ts 

Disposition: Answered and Dismissed 

Core Terms

notary, trust deed, acknowledgment, disqualifying interest, 
deed, bankruptcy court, void, notary public, notarized, 
invalid, cases, secured creditor, proximately, signature

Case Summary

Procedural Posture

Plaintiff lawyer filed an action for declaratory judgment as to 
whether he was liable to defendant beneficiary-creditor when 
a bankruptcy court held, based upon a prior state supreme 
court case, the deed of trust void due to the lawyer acting as 
both the trustee and notary to the instrument. The Circuit 
Court of Brooke County (West Virginia) certified the issue to 
the West Virginia Supreme Court, pursuant to W.Va. Code § 
58-5-2 (1967).

Overview

The court addressed the lawyer's liability by first observing 
that as a notary he authenticated the execution of documents. 
Next, the court noted that its prior rationale for invalidating a 
deed of trust acknowledged by a trustee was based upon the 
act being of a judicial nature that required disinterested 
fidelity, and that the rule regarding the disqualifying interest 
of a notary was contained in W.Va. Code § 29C-3-102 (1985) 
of the Uniform Notary Act. The court found that the lawyer 
clearly had a disqualifying interest because he notarized the 
deed of trust to which he was a party. The court held that, 

prospectively, where there was a disqualifying interest, and a 
suggestion of actual prejudice, unfair dealing, or undue 
advantage was raised, the notary or any party that sought to 
support the challenged document had to demonstrate that no 
improper benefit was obtained and no harm occurred as a 
result of the disqualified act.

Outcome
The court held that the lawyer, when he acted as a trustee-
notary on a deed of trust, was liable to the beneficiary-creditor 
because the lawyer was negligent in acting in that dual role 
when it was apparent under existing case law that such a 
defect in acknowledging the deed of trusted voided the deed 
and caused the beneficiary-creditor to loose her status as a 
secured creditor in bankruptcy.

LexisNexis® Headnotes

Civil Procedure > Appeals > Appellate 
Jurisdiction > Certified Questions

HN1[ ]  Appellate Jurisdiction, Certified Questions

See W.Va. Code 58-5-2.

Evidence > Authentication > General Overview

Real Property Law > Deeds > Validity 
Requirements > Enforceability

HN2[ ]  Evidence, Authentication

An acknowledgment is a formal declaration before an 
authorized public official, i.e., a notary public, by a person 
who has executed an instrument that the instrument is his free 
act or deed. An acknowledgment has three functions: to 
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authenticate the instrument; to permit the instrument to be 
introduced into evidence without proof of execution; and to 
entitle the instrument to be recorded. An acknowledgment is a 
prerequisite to recording an instrument. W.Va. Code § 39-1-2 
(1933).

Real Property Law > Deeds > Validity 
Requirements > Enforceability

HN3[ ]  Validity Requirements, Enforceability

See W.Va. Code § 29C-3-102 (1985) of the Uniform Notary 
Act.

Real Property Law > Deeds > Validity 
Requirements > Enforceability

HN4[ ]  Validity Requirements, Enforceability

The court holds that a notary's disqualifying interest can result 
in voiding an instrument that has been notarized by him. In 
deciding whether to void the instrument, a court should 
consider whether an improper benefit was obtained by the 
notary or any party to the instrument, as well as whether any 
harm flowed from the transaction. To the extent that Tavenner 
v. Barrett, 21 W. Va. 656 (1883), and related cases state or 
imply the contrary, they are overruled.

Real Property Law > Deeds > Validity 
Requirements > Enforceability

HN5[ ]  Validity Requirements, Enforceability

The court concludes that once it is shown that a notary has a 
disqualifying interest in an instrument which he 
acknowledged, and a suggestion of actual prejudice, unfair 
dealing, or undue advantage is raised by an adverse party, 
then the burden shifts to the notary or any party seeking to 
support the challenged document to demonstrate that no 
improper benefit was obtained and no harm occurred as a 
result of the disqualified act.

Real Property Law > Deeds > Validity 
Requirements > Enforceability

Torts > Remedies > Damages > General Overview

Torts > ... > Elements > Causation > General Overview

Torts > ... > Causation > Proximate Cause > General 
Overview

HN6[ ]  Validity Requirements, Enforceability

W.Va. Code § 29C-6-101 (1985) of the Uniform Notary Act 
(act) states: A notary public is liable to the persons involved 
for all damages proximately caused by the notary's official 
misconduct. The term "official misconduct" means the 
wrongful exercise of a power or the wrongful performance of 
a duty. The term "wrongful" as used in the definition of 
official misconduct means unauthorized, unlawful, abusive, 
negligent, reckless or injurious. W.Va. Code § 29C-6-201 of 
the act. The term "proximately caused" used in W.Va. Code § 
29C-6-101, is further refined in W.Va. Code § 103: It is not 
essential to a recovery of damages that a notary's official 
misconduct be the only proximate cause of the damages.

Syllabus

SYLLABUS BY THE COURT

1. W. Va. Code, 29C-3-102 (1985), states that a notary with a 
disqualifying interest may not legally perform any notarial act 
in connection with the transaction. It does not address the 
validity of a document acknowledged before a notary with a 
disqualifying interest.

2. A notary's disqualifying interest can result in voiding an 
instrument that has been notarized by him. In deciding 
whether to void the instrument, a court should consider 
whether an improper benefit was obtained by the notary or 
any party to the instrument, as well as whether any harm 
flowed from the transaction. To the extent that Tavenner v. 
Barrett, 21 W. Va. 656 (1883), and related cases state or 
imply the contrary, they are overruled.

3. Once it is shown that a notary has a disqualifying interest in 
an instrument which he acknowledged, and a suggestion of 
actual prejudice, unfair dealing, or undue advantage is raised 
by an adverse party, then the burden shifts to the notary or 
any party seeking to support the challenged [***2]  document 
to demonstrate that no improper benefit was obtained and no 
harm occurred as a result of the disqualified act.

4. W. Va. Code, 29C-6-101 (1985), states that a notary public 
is liable to the persons involved for all damages proximately 
caused by the notary's official misconduct.

5. W. Va. Code, 29C-6-201, provides that the term "official 

188 W. Va. 266, *266; 423 S.E.2d 875, **875; 1992 W. Va. LEXIS 198, ***1
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misconduct" means the wrongful exercise of a power or the 
wrongful performance of a duty. The term "wrongful" as used 
in the definition of official misconduct means unauthorized, 
unlawful, abusive, negligent, reckless, or injurious.  

Counsel: William E. Galloway, Weirton, West Virginia, Pro 
Se.

Rose Ann Cinello, Weirton, West Virginia, Pro Se.  

Judges: MILLER 

Opinion by: MILLER 

Opinion

 [**876]  [*267]   Miller, Justice:

This case comes before us through a certified question from 
the Circuit Court of Brooke County pursuant to W. Va. Code, 
58-5-2 (1967), 1 and Rule 13 of the West Virginia Rules of 
Appellate Procedure.  2 We are asked to decide whether an 
attorney may be held liable to the beneficiary of a deed of 
trust where the attorney acted as the notary and as the trustee 
of the deed of trust. In the case at bar, this dual role resulted in 
the underlying debt losing its secured status in [***3]  
bankruptcy court.  3 

1  HN1[ ] W. Va. Code, 58-5-2, provides, in pertinent part: 

"Any question arising upon the sufficiency of a summons or 
return of service, upon a challenge of the sufficiency of a 
pleading or the venue of the circuit court, upon the sufficiency 
of a motion for summary judgment where such motion is 
denied, or a motion for judgment on the pleadings, upon the 
jurisdiction of the circuit court of a person or subject matter, or 
upon failure to join an indispensable party, in any case within 
the appellate jurisdiction of the supreme court of appeals, may, 
in the discretion of the circuit court in which it arises, and shall, 
on the joint application of the parties to the suit, in beneficial 
interest, be certified by it to the supreme court of appeals for its 
decision, and further proceedings in the case stayed until such 
question shall have been decided and the decision thereof 
certified back." 

2  Rule 13 of the Appellate Rules outlines the steps to follow when 
presenting a certified question. 

3  The certified question reads as follows: 

"Where an attorney at law serves as a draftsman, a notary 
public, and a trustee of a subsequently recorded deed, of a 
promissory note, and a subsequently recorded deed of trust in 
an owner/seller financed real estate transaction between two 
private citizens to which transaction the attorney at law is not a 

 [***4]  I.

The petitioner, William Galloway, is an attorney at law. On 
January 3, 1990, Clarence and Heddy Rochinich, husband and 
wife, and the respondent, Rose Ann Cinello, hired Mr. 
Galloway to prepare a deed, a promissory note, and a deed of 
trust in order to consummate the sale of real property. Ms. 
Cinello wanted to sell the Rochinichs a residence in Weirton 
for $ 22,000. The Rochinichs made a downpayment of $ 
1,500, and the balance, which was owner-financed by Ms. 
Cinello, was to be repaid in  [**877]   [*268]  installments 
pursuant to a promissory note. The promissory note was 
secured by a deed of trust on the real property. The deed of 
trust was a first lien on the property, and Ms. Cinello was, 
therefore, a secured creditor.

The deed, promissory note, and deed of trust were signed on 
April 25, 1990. In the deed of trust, Mr. Galloway was named 
as the trustee and Ms. Cinello as the beneficiary. Mr. 
Galloway notarized both the deed and the deed of trust. On 
May 7, 1990, the deed and deed of trust were recorded in the 
office of the Clerk of the County Commission of Brooke 
County.

On December 3, 1990, the Rochinichs filed a Chapter Seven 
bankruptcy petition in the United States Bankruptcy Court for 
the [***5]  Northern District of West Virginia. The assets 
listed in the Rochinichs' bankruptcy petition included the 
property they had purchased from Ms. Cinello. The 
Rochinichs also listed Ms. Cinello as a secured creditor to 
whom they owed approximately $ 19,000.

On April 15, 1991, the bankruptcy trustee filed a complaint in 
the bankruptcy court 4 alleging that Ms. Cinello did not have 
a perfected lien on the real estate because Mr. Galloway, as 
the trustee in the deed of trust, had also acknowledged the 
signatures of the Rochinichs.  5 The Rochinichs filed an 

party, does the owner/seller have a cause of action against said 
attorney at law for not perfecting a lien in favor of the 
owner/seller on the subject real estate because the said attorney 
at law served both as the trustee and notary public in the said 
deed of trust?" 

4  This procedure is authorized in 11 U.S.C. § 544 (1988).

5  A certificate of acknowledgment is a document signed by "a notary 
public, justice of the peace, or other authorized officer, attached to a 
deed, mortgage, or other instrument, setting forth that the parties 
thereto personally appeared before him on such a date and 
acknowledged the instrument to be their free and voluntary act and 
deed. A verification of the act of the maker of the instrument." 
Black's Law Dictionary 226 (6th ed. 1990). The procedure for taking 
an acknowledgment is provided for in W. Va. Code, 39-1A-3. See 

188 W. Va. 266, *266; 423 S.E.2d 875, **875; 1992 W. Va. LEXIS 198, ***2

000004 of 000008

00
00

04
 o

f 
00

00
08

Received

24-CA-049505/13/2024Kate R. Morgan, Clerk, Kentucky Court of Appeals

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56W2-98Y1-64R1-B40R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56W2-98Y1-64R1-B40R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-1710-003G-H1P6-00000-00&context=1000516&link=clscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56W2-98Y1-64R1-B40R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S7X-D412-D6RV-H2NR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BXP-C2J1-DXC8-036P-00000-00&context=1000516


APPENDIX 6 - GALLOWAY V. CINELLO

Page 4 of 7

answer to the complaint admitting the authenticity of the deed 
of trust and asserting that they wanted to reaffirm the debt. 

 [***6]  By order entered November 14, 1991, the bankruptcy 
court ruled that Ms. Cinello had no security interest in the 
property. The principal legal authority relied upon by the 
bankruptcy court was Tavenner v. Barrett, 21 W. Va. 656 
(1883), where we invalidated a deed of trust because its 
trustee had also notarized the instrument. Ms. Cinello 
appealed this decision to the United States District Court. Mr. 
Galloway then filed a petition for declaratory judgment in the 
Circuit Court of Brooke County. In addition, Mr. Galloway 
and Ms. Cinello filed a joint motion requesting the circuit 
court to certify the question to this Court. The circuit court 
granted the motion.

II.

HN2[ ] An acknowledgment is a formal declaration before 
an authorized public official, i.e., a notary public, by a person 
who has executed an instrument that the instrument is his free 
act or deed. 6 See generally 1A C.J.S. Acknowledgments § 2 
(1985); 1 Am. Jur. 2d Acknowledgments § 1 (1962 & Supp. 
1992). An acknowledgment has three functions: to 
authenticate the instrument; to permit the instrument to be 
introduced into evidence without proof of execution; and to 
entitle the instrument [***7]  to be recorded. See generally 1 
Am. Jur. 2d Acknowledgments at § 4. An acknowledgment is 
a prerequisite to recording an instrument in this State. See W. 
Va. Code, 39-1-2 (1933).  7 

As earlier noted, the bankruptcy court relied on Tavenner v. 
Barrett, supra, where we [***8]  held that the 
acknowledgment of the deed of trust by the trustee made the 
 [**878]   [*269]  deed of trust invalid. In Tavenner, we 
followed the rationale advanced by other courts that an 
acknowledgment is a quasi-judicial act, and, as a 
consequence, "'the objection to the trustee taking such 

note 11, infra. 

6  An acknowledgment differs from a verification because an 
acknowledgment authenticates the instrument by showing it was the 
act of the person executing it, while a verification is a sworn 
statement as to the truth of the facts stated within the instrument. 1A 
C.J.S. Acknowledgments § 2 (1985). 

7  W. Va. Code, 39-1-2, provides, in pertinent part: "The clerk of the 
county court of any county in which any deed, contract, power of 
attorney, or other writing is to be, or may be, recorded, shall admit 
the same to record in his office, as to any person whose name is 
signed thereto, when it shall have been acknowledged by him, or 
proved by two witnesses as to him, before such clerk of the county 
court." 

acknowledgment is analogous to the one forbidding a judge to 
pass upon his own case. Though this act may not be strictly 
judicial, it is of a judicial nature and requires disinterested 
fidelity.'" 21 W. Va. at 688, quoting Stevens v. Hampton, 46 
Mo. 404, 407 (   ).  8 

 [***9]  Several cases follow Tavenner, but provide no 
analysis of its rule. For example, in Central Trust Co. v. Cook, 
111 W. Va. 637, 163 S.E. 60 (1932), which involved another 
acknowledgment of a deed of trust by the trustee-notary, we 
merely cited Tavenner and concluded in Syllabus Point 2: 
"An acknowledgment of a trust deed by the grantors before 
the trustee as a notary public is invalid."

Similarly, in Dixon v. Hesper Coal & Coke Co., 100 W. Va. 
422, 130 S.E. 663 (1925), a mortgage company had its deed 
of trust declared invalid because the trustee acknowledged the 
instrument. Again, there was only a brief reference to 
Tavenner. 

In some jurisdictions, courts have focused on the notary's 
interest and have held that if the notary has a financial or 
beneficial interest in the transaction other than receipt of the 
ordinary notarial fee, the instrument is invalid. See Loucks v. 
Carl Foster & Wards Used Cars, 334 F.2d 86 (6th Cir. 
1964); Southern Iron & Equip. Co. v. Voyles, 138 Ga. 258, 75 
S.E. 248 (1912); Logue v. Von Almen, 379 Ill. 208, 40 N.E.2d 
73 (1941); [***10]  Bartlett v. Bolte, 193 Iowa 1063, 188 
N.W. 814 (1922); Pearl v. Interstate Secs. Co., 357 Mo. 160, 
206 S.W.2d 975 (1947); Musselshell Valley Farming & 
Livestock Co. v. Cooley, 86 Mont. 276, 283 P. 213 (1929); 
Loyal's Auto Exch., Inc. v. Munch, 153 Neb. 628, 45 N.W.2d 
913 (1951); Armstrong v. Jonas, 204 N.C. 153, 167 S.E. 562 
(1933); Phillips v. Brazosport Sav. & Loan Ass'n, 366 S.W.2d 
929 (Tex. 1963), appeal dismissed, 375 U.S. 438, 84 S. Ct. 
506, 11 L. Ed. 2d 471 (1964); First Nat'l Bank v. Citizens' 
State Bank, 11 Wyo. 32, 70 P. 726 (1902). See generally 1 
Am. Jur. 2d Acknowledgments § 16; 1A C.J.S. 
Acknowledgments § 40.

The analysis in these cases is somewhat different than in 
Tavenner, but the same result is generally achieved, i.e., 
voiding the instrument. Typical of the reasoning of this 

8  Tavenner did hold, however, that the deed of trust would be valid 
between the parties inter se and to subsequent parties with actual 
notice: "The deed however is good between the parties, (being sui 
juris) and should prevail against subsequent deeds to those who had 
actual notice of its existence." 21 W. Va. at 688. (Citations omitted). 

From a practical standpoint, this language provides little protection 
for the parties to the deed of trust if either the disqualified notary or 
one of the parties to the transaction has obtained an undue advantage 
over or has otherwise harmed the other party. 
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approach is [***11]  the principle articulated in Loucks v. 
Carl Foster & Wards Used Cars, 334 F.2d at 88, where the 
court quoted from 1 Am. Jur. 2d Acknowledgments § 16 at 
458: 

"'An officer or a person otherwise legally authorized to 
take acknowledgments is not qualified to act where he 
has a financial or beneficial interest in the proceedings or 
will acquire such an interest under the instrument to be 
acknowledged. 

"Frequently it is said that this rule rests upon grounds of 
public policy, the purpose being to close the door to 
temptation to fraud.'" (Emphasis added in Loucks). 

The rule regarding the disqualifying interest of a notary is 
presently contained in our Uniform Notary Act, which the 
legislature adopted in 1984.  9 See generally  [**879]  
 [*270]  W. Va. Code, 29C-1-101, et seq. The particular 
language regarding disqualification is contained in HN3[ ] 
W. Va. Code, 29C-3-102 (1985): 

 [***12]  
"(a) A notary public who has a disqualifying interest, as 
hereinafter defined, in a transaction may not legally 
perform any notarial act in connection with the 
transaction. 
"(b) For the purposes of this chapter, a notary public has 
a disqualifying interest in a transaction in connection 
with which notarial services are requested if he: 
"(1) May receive directly, and as a proximate result of 
the notarization, any advantage, right, title, interest, cash 
or property, exceeding in value the sum of any fee 
properly received in accordance with section three 
hundred one [§ 29C-4-301], article four of this chapter, 
or exceeding his regular compensation and benefits as an 
employee whose duties include performing notarial acts 
for and in behalf of his employer; or 
"(2) Is named, individually, as a party to the transaction." 

While this section states that a notary with a disqualifying 
interest "may not legally perform any notarial act in 

9  See 1984 W. Va. Acts ch. 136. Our statute, W. Va. Code, 29C-1-
101, provides: "This chapter shall be known and may be cited as the 
'uniform notary act.'" However, our act is not identical to the national 
model as revealed by this statement from the statutory notes on the 
Uniform Law on Notarial Acts: "West Virginia. Has adopted a 
'Uniform Notary Act' (Code 29C-1-101 to 29C-9-101) which 
contains some provisions similar to those of the uniform act and 
having to some extent the same general purpose, but which does not 
constitute a substantial adoption of the major provisions thereof." 14 
Uniform Laws Annotated 126 (1990). 

connection with the transaction," it does not address the 
validity of a document acknowledged before a notary with a 
disqualifying interest. No provision in the Act deals with this 
question.

The first step in any analysis of this issue [***13]  is to 
determine whether the notary has a disqualifying interest. 
Here, there is no disagreement that the notary had a 
disqualifying interest because he was a party to the deed of 
trust that he notarized. We addressed the interests of the 
parties in a deed of trust in Lilly v. Duke, 180 W. Va. 228, 231, 
376 S.E.2d 122, 125 (1988): 

"The beneficiary of a deed of trust enjoys a protectible 
interest in the property subject to the trust. We have 
recognized the substantial property interests involved in 
a deed of trust -- the trustee holding legal title for the 
beneficiary and the grantor holding an equitable title.  
Rollyson v. Bourn, 85 W. Va. 15, 100 S.E. 682 (1919)." 

Where the notary has a disqualifying interest, the next 
question is the bearing this defect has on the validity of the 
instrument. We decline to follow the per se rule of Tavenner 
and its progeny, which automatically voids a deed of trust 
because the trustee has acted as its notary. Such a rule can be 
unduly harsh, as illustrated by the facts of this case. The 
beneficiary of the deed of trust loses her security 
interest [***14]  not because of any claim of wrongdoing, bad 
faith, or other improper conduct on her part, but solely on the 
basis that the notary was the trustee on the document.

If the primary purpose of the rule is to shield the parties from 
potential wrongdoing or fraud, then the focus of the inquiry 
should be shifted in this direction. Other jurisdictions have 
recognized the harshness of a per se rule, as evidenced by this 
summary from 1 Am. Jur. 2d Acknowledgments § 16 at 458-
59: 

"To hold that every interest renders the act ipso facto 
void is repugnant to sound principles of the law of 
evidence and in many cases must be productive of great 
hardship and injury. A more salutary rule declares that 
where there is no imputation or charge of improper 
conduct, bad faith, or undue advantage, the mere fact that 
the acknowledgment was taken before an interested 
officer will not vitiate the ceremony or render it void if it 
is otherwise free from objection or criticism. The fact of 
interest, however, ought to be regarded with suspicion 
and should provoke vigilance to detect the presence of 
unfair dealing, the slightest appearance of which the 
party seeking to uphold the acknowledgment 
should [***15]  be required to clear away." (Footnote 
omitted). 

188 W. Va. 266, *269; 423 S.E.2d 875, **878; 1992 W. Va. LEXIS 198, ***10
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See generally Davis v. Hale, 114 Ark. 426, 170 S.W. 99 
(1914); Bartlett v. Bolte, supra; J.W. Dillon & Son Co. v. 
Oliver, 106 S.C. 410, 91 S.E. 304 (1917); Weidman v. 
Templeton, 61 S.W. 102 (Tenn. Ch. App. 1900); Haile v. 
Holtzclaw, 400 S.W.2d 603 (Tex. Civ. App. 1966), rev'd on 
other grounds, 414 S.W.2d 916 (Tex. 1967).

Accordingly, HN4[ ] we hold that a notary's disqualifying 
interest can result in voiding  [**880]   [*271]  an instrument 
that has been notarized by him. In deciding whether to void 
the instrument, a court should consider whether an improper 
benefit was obtained by the notary or any party to the 
instrument, as well as whether any harm flowed from the 
transaction. To the extent that Tavenner v. Barrett, supra, and 
related cases state or imply the contrary, they are overruled.

Inasmuch as our statute forbids a notary with a disqualifying 
interest in an instrument to acknowledge it, we 
believe [***16]  it is appropriate to place the burden of proof 
on the notary or any party supporting the instrument to uphold 
its validity. This rule is analogous to the principle we 
explained in Kanawha Valley Bank v. Friend, 162 W. Va. 925, 
929, 253 S.E.2d 528, 530 (1979): 

"A corollary to the fiduciary principle is the rule that a 
presumption of fraud arises where the fiduciary is shown 
to have obtained any benefit from the fiduciary 
relationship, as stated in 37 Am. Jur. 2d Fraud and 
Deceit § 441: 

"'. . . if he seeks to support the transaction, he must 
assume the burden of proof that he has taken no 
advantage of his influence or knowledge and that the 
arrangement is fair and conscientious[.]'" 

See also Yaromey v. King, 182 W. Va. 128, 386 S.E.2d 493 
(1989); Work v. Rogerson, 152 W. Va. 169, 160 S.E.2d 159 
(1968).

Thus, HN5[ ] we conclude that once it is shown that a 
notary has a disqualifying interest in an instrument which he 
acknowledged, and a suggestion of actual prejudice, unfair 
dealing, or undue advantage is raised by an adverse party, 
then [***17]  the burden shifts to the notary or any party 
seeking to support the challenged document to demonstrate 
that no improper benefit was obtained and no harm occurred 
as a result of the disqualified act.

III.

Ms. Cinello lost the benefit of being a secured creditor on the 
deed of trust in the bankruptcy proceeding because the 
bankruptcy court relied on our substantive law in Tavenner. 

Consequently, we must address whether the trustee-notary can 
be held liable to Ms. Cinello, the beneficiary of the deed of 
trust in this case, because the deed has been rendered 
ineffective.  10 

Should the federal district court uphold the bankruptcy court's 
ruling, Ms. Cinello will suffer a harm through the notary's 
action. Even though the trustee-notary [***18]  did not gain 
any improper advantage, his failure to properly follow 
Tavenner resulted in the invalidation of the deed of trust by 
the bankruptcy court. Thus, Ms. Cinello's status as a secured 
creditor under the deed of trust will have been destroyed. Her 
secured interest of some $ 19,000 will have been lost, and she 
will share only with the common creditors.

Our Uniform Notary Act addresses a notary's liability. HN6[
] W. Va. Code, 29C-6-101 (1985), states: "A notary public 

is liable to the persons involved for all damages proximately 
caused by the notary's official misconduct." "The term 
'official misconduct' means the wrongful exercise of a power 
or the wrongful performance of a duty. The term 'wrongful' as 
used in the definition of official misconduct means 
unauthorized, unlawful, abusive, negligent, reckless or 
injurious." W. Va. Code, 29C-6-201. The term "proximately 
caused" used in W. Va. Code, 29C-6-101, is further refined in 
Section 103: "It is not essential to a recovery of damages that 
a notary's official misconduct be the only proximate cause of 
the damages."

In other jurisdictions, even in the absence of any specific 
statutory language, courts have held a notary and his 
official [***19]  surety civilly liable for negligence in the 
performance of notarial duties. The most frequent cases are 
those where the notary has acknowledged a deed or other 
instrument without ensuring that the person whose signature 
he acknowledged was in  [**881]   [*272]  fact the person he 
or she was represented to be.

For example, in City Consumer Services, Inc. v. Metcalf, 161 
Ariz. 1, 775 P.2d 1065 (1989), the defendant went to the 
office of an attorney-notary with a woman he represented to 
be his wife. The defendant presented the notary with a quit 
claim deed purporting to transfer his wife's interest in the 
couple's family residence exclusively to him. The deed was 
dated and already bore his wife's supposed signature. Based 
only on the defendant's representation that the woman 
accompanying him was his wife, the notary notarized the 

10  Based on the record in this case, and in light of our foregoing law, 
had this matter originated in the Circuit Court of Brooke County, we 
would have answered this question in the negative because there was 
no improper benefit or harm occurring from the disqualified act 
originally. 

188 W. Va. 266, *270; 423 S.E.2d 875, **879; 1992 W. Va. LEXIS 198, ***15
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deed. Subsequently, City Consumer Services loaned money to 
the defendant on the ground that he had complete title to the 
property. Upon his default, the company tried to sell the 
property under its deed of trust, but discovered that the 
defendant had title to only a one-half interest. The lender then 
sued the notary for its losses  [***20]  and received a 
judgment. The Arizona Supreme Court affirmed: 

"Metcalf claims his conduct was not negligent. Notaries 
public must conform their conduct to a defined statutory 
duty of care. See A.R.S. §§ 33-503 et seq. This statute 
requires, first, that the person whose signature is being 
acknowledged have 'appeared' before the notary and 
'acknowledged he executed the instrument.' A.R.S. § 33-
503(1). It also requires that the notary either have 
'known' the person whose signature is being 
acknowledged 'or that the [notary have] satisfactory 
evidence that the person acknowledging was the person 
described in and who executed the instrument.' A.R.S. § 
33-503(2) (emphasis added)." 161 Ariz. at    , 775 P.2d at 
1068.  11 

 [***21]  See also Bernd v. Fong Eu, 100 Cal. App. 3d 511, 
161 Cal. Rptr. 58 (1979); Osborn v. Ahrens, 116 Idaho 14, 
773 P.2d 282 (1989); Webb v. Pioneer Bank & Trust Co., 530 
So. 2d 115 (La. App. 1988); McWilliams v. Clem, 228 Mont. 
297, 743 P.2d 577 (1987); Keck v. Keck, 54 Ohio App. 2d 
128, 375 N.E.2d 1256 (1977); Meyers v. Meyers, 81 Wash. 2d 
533, 503 P.2d 59 (1972).

We have found only one case in our jurisdiction, Henderson 
v. Smith, 26 W. Va. 829 (1885), where a notary was sued. 
There the notary had taken a defective acknowledgment from 
a married woman. As a result, the beneficial owner of a deed 
of trust lost his lien. The acknowledgment had been prepared 
by an attorney, and the notary handled its execution. We held 
the notary had not acted corruptly or maliciously and was, 

11  We have similar requirements for taking an acknowledgment, as 
set out in W. Va. Code, 39-1A-3: 

"The person taking an acknowledgment shall certify that: 

"(1) The person acknowledging appeared before him and 
acknowledged he executed the instrument; and 

"(2) The person acknowledging was known to the person 
taking the acknowledgment or that the person taking the 
acknowledgment had satisfactory evidence that the person 
acknowledging was the person described in and who executed 
the instrument." 

therefore, not liable.

The standard of conduct is no longer limited to corrupt or 
malicious acts on the part of a notary.  [***22]  It has been 
strengthened by our Uniform Notary Act, under which 
negligence will suffice to create liability. To this extent, 
Henderson has been superseded by statute.

Having in mind that our Uniform Notary Act prohibits a 
notary with a disqualifying interest from acknowledging an 
instrument, and inasmuch as the notary in this case is an 
attorney, we conclude that he was negligent in making the 
acknowledgment. Moreover, under Tavenner and its related 
cases, it should have been apparent that this defect would void 
the instrument if it were challenged, which is exactly what 
occurred in the bankruptcy court. Thus, the notary's negligent 
act proximately caused Ms. Cinello to lose her status as a 
secured creditor.

IV.

In summary, while we have altered our law under Tavenner, 
we decline to give it any effect in this case, as the loss has 
already occurred. Accordingly, the certified  [**882]   [*273]  
question is answered in the affirmative, and Ms. Cinello does 
have a cause of action should the federal district court affirm 
the bankruptcy court's ruling.

The certified question having been answered, this case is 
dismissed.

Answered and dismissed.

MEMORANDUM 

October 19, 1992 

To: Other  [***23]  Justices 

From: Justice Miller 

Re: Galloway v. Cinello 

No. 21226 

Attached please find a recirculated copy of the above-
referenced opinion. At the suggestion of Justice Neely, a 
change has been made at Syllabus Point 3 and on page 11 to 
insert the phrase "and a suggestion of actual prejudice, unfair 
dealing, or undue advantage is raised by an adverse party." 
The change on both pages is highlighted.  

End of Document

188 W. Va. 266, *272; 423 S.E.2d 875, **881; 1992 W. Va. LEXIS 198, ***19
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