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INTRODUCTION AND STATEMENT CONCERNING ARGUMENT 

In one sense, this is a routine Open Records Case. Appellee, the Courier 

Journal, Inc. (the “Courier Journal”), sought records from the Appellant, 

Shively Policy Department (“SPD”), after SPD officers conducted a high-speed 

chase on a busy thoroughfare in Louisville, resulting in the deaths of several 

bystanders. SPD was quick to publicly back its officers’ conduct—and even 

quicker to deny the Courier Journal’s records requests. Just thirty minutes 

after receiving them, SPD denied five separate requests, claiming that all 

records relating to a pending criminal investigation are per se exempt.   

That’s why this case is about so much more than the Open Records Act; 

indeed, it cuts to the heart of the rule of law. Ten years ago, this Court rejected 

the very exemption that SPD asserted. See City of Fort Thomas v. Cincinnati 

Enquirer, 406 S.W.3d 842 (Ky. 2013). So, the Courier Journal sued. SPD 

responded with boilerplate assertions flouting City of Fort Thomas’s reasoning. 

It also cited an inapplicable statute that, as SPD interprets it, would render 

that case a dead letter. SPD’s position on that statute, KRS 17.150(2), is 

supported by the Attorney General, even though it has been repeatedly 

rejected by courts, including the Court of Appeals here. Yet, the OAG persists 

in supporting its law-enforcement partners over the public’s right to know. 

Unfortunately, this Court’s guidance is now required to tell law 

enforcement agencies—and the Attorney General—that they must follow the 

Open Records Act, as interpreted by this Court. The Courier Journal looks 

forward to presenting oral argument to discuss these important questions. 
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COUNTERSTATEMENT OF THE CASE  

A decade ago, this Court held that “A Police Department’s Investigatory 

File is Not Categorically Exempt From Disclosure Under the Open Records Act 

Merely Because it Pertains To a Prospective Enforcement Action.” City of Fort 

Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 849 (Ky. 2013). Instead, a law 

enforcement agency seeking to withhold records relating to a pending 

investigation or prosecution must show, among other things, “that premature 

release of the records would harm the agency in some articulable way.” Id. at 

850. And just two years ago, this Court once again rejected “the proposition 

that a public agency could invoke a statutory exemption to clothe an entire 

investigative file with protection from disclosure, thereby avoiding a 

document-by-document review and detailed response to the ORA requester.” 

University of Kentucky v. Kernel Press, Inc., 620 S.W.3d 43, 53 (Ky. 2021).   

Like many law enforcement agencies across the state, the Shively Police 

Department decided that City of Fort Thomas requires too much effort. So, it 

attempted a work-around. According to SPD, police agencies seeking to 

withhold records because of a prospective law enforcement action do not have 

to satisfy the Open Records Act exemption designed for that purpose, KRS 

61.878(1)(h). Instead, SPD believes that a law enforcement may simply agency 

recite the magic phrase “KRS 17.150(2).” If it does that, SPD contends it may 

withhold any record related to a pending prosecution without bothering to 

explain how, “because of the record’s content, its release poses a concrete risk 
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of harm to the agency in prospective action.” City of Fort Thomas, 406 S.W.3d 

at 851.  

That is not the law. With minor exceptions not relevant here, KRS 

17.150(2) is a mandatory disclosure statute, not a withholding statute. 

Moreover, by its plain terms, KRS 17.150(2) does not even apply until a 

prosecution is complete or has been declined; until that time, KRS 61.878(1)(h) 

is the relevant provision. SPD’s attempts to invoke that latter exemption fail, 

too; its initial denial did not even attempt to articulate harms from disclosure 

of the requested records, and the showing it made in the trial court offered only 

the kind of “hypothetical or speculative concern[s]” that City of Fort Thomas 

rejected. 406 S.W.3d at 851. Similarly, SPD has not even attempted to 

undertake the case-by-case balancing that this Court requires to withhold 

records under the “clearly unwarranted invasion of personal privacy” 

exemption, KRS 61.878(1)(a).  

This case would be a relatively straightforward tale of an agency trying 

to misuse the Open Records Act’s exemptions if it were not for the elephant in 

the room: the Attorney General. True, the Office of the Attorney General has 

issued a series of opinions that allow—if not encourage—police departments to 

use KRS 17.150(2) in the manner that SPD has done here. Like the Court of 

Appeals, however, this Court should give no weight to those non-binding 

decisions.  
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As explained in greater detail below, the Attorney General’s 

interpretation is at odds with the plain text of KRS 17.150(2) and ignores 

numerous principles of statutory construction, including the rule that this 

Court must read that statute as a whole, together with KRS 61.878(1)(h). It 

also would render this Court’s ruling in City of Fort Thomas a dead letter—

something the Attorney General was quick to point out to police departments 

immediately after this Court issued that decision a decade ago. And the OAG 

has consistently refused to reconsider its position even after several courts—

including the Court of Appeals, now in two separate opinions—have rejected it 

as inconsistent with the statute’s text and City of Fort Thomas. Indeed, the 

OAG’s latest word on the issue made clear that it will not back down from its 

oft-rejected interpretation of KRS 17.150(2) unless this Court makes it do so. 

See, e.g., 23-ORD-228 n.3.1    

The time has come for this Court to put an end to the widespread misuse 

of KRS 17.150(2). It should reaffirm—again—that any agency wishing to 

withhold records because of a prospective investigation or prosecution must 

follow the procedures outlined in City of Fort Thomas (and reiterated in Kernel 

Press). Any other result would reward these agencies’ brazen defiance of the 

statute and this Court’s binding precedent.   

 
1 This Court may locate that decision at 2023 WL 5762171 or on the 

Attorney General’s website at https://www.ag.ky.gov/Resources/orom/2023-

OROM/2023/23-ORD-228.pdf. However, the opinion itself appears to contain 

a typo; it is styled as “22-ORD-228”, even though it was issued in August 

2023.  
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I. Factual Background 

A. The Chase  

On the night of July 27, 2020, SPD responded to a report of a possible 

domestic violence incident between an unidentified man and woman near a 

truck parked in a parking lot of a restaurant on the 4400 block of Dixie 

Highway. SPD officers Christopher Nelson and Thomas Beitmeyer 

dispatched to the location, one in an unmarked vehicle, the other in an SPD 

patrol car.  

As the officers approached the vehicle, the truck sped off and turned 

out of the parking lot traveling northbound on Dixie Highway. Both Officers 

gave chase, pursuing the truck for about a mile before the truck crossed the 

road’s divider into the southbound lane. The truck continued traveling north, 

in the southbound lane, through the intersection of Dixie Highway and 

Crum’s Lane. There, it ran a red light and collided with a car traveling 

eastbound on Crum’s Lane. Three passengers in the car died from injuries 

sustained during the crash: a 21-year-old man died at the scene; a 44-year-old 

woman was ejected from the vehicle and succumbed to her injuries the next 

day, and a 9-month-old infant passed the next week.  

The speeding truck careened off the car and struck a second vehicle 

that was stopped at the southbound traffic light on Dixie Highway. Five 

passengers in the stopped car sustained minor injuries. After the collision, 

the two occupants of the truck fled on foot. SPD apprehended the passenger 
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at the scene, a 17-year-old male. The driver, Guy Brison, initially evaded 

capture.  

The next day, SPD issued a press release stating that the officers 

pursued the truck because they believed the female victim of the reported 

domestic violence may have been in the truck and in need of assistance. Yet, 

more than three years since its investigation began, SPD still has not 

identified any woman in the parking lot before the chase supposedly 

justifying the dangerous pursuit.  

On July 29—just two days after the fatal crash—an SPD spokesperson 

stated publicly that there was no active internal investigation into the 

incident and that Officers Nelson and Breitmeyer had followed SPD policy by 

chasing the truck. That prompted the Courier Journal to submit an open 

records request to SPD seeking its vehicle pursuit policies. SPD responded by 

making its policies publicly available online.2  

Those policies immediately called SPD’s public vindication of its own 

officers into question. SPD permits officers to pursue a fleeing vehicle only 

when there is a life-threatening emergency or if there is probable cause to 

believe the fleeing suspect has committed a serious violent felony. The 

policies enumerate a list of seven factors officers should consider when 

initiating or continuing a pursuit and instruct that “the decision to abandon 

 
2 http://police.shivelyky.gov/wp-content/uploads/2020/08/SOP1200.20-

Vehicle-Pursuit-2011.pdf (last visited Dec. 15, 2023).  
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pursuit may be the most intelligent course of action.” (SPD policies, p. 5). 

Pursuits for traffic violations and non-violent felonies is never permitted and 

is not an “acceptable practice.” Id. at 1.  

B. The Courier Journal’s Open Records Request and SPD’s 

Response. 

Because it appeared that the SPD officers violated their own policies 

by conducting a high-speed chase on a densely populated stretch of Dixie 

Highway without proper justification, leading to the deaths of multiple 

individuals, Courier Journal reporter Kala Kachmar sought more 

information. On August 10, 2020, Ms. Kachmar submitted five Open Records 

requests seeking certain public records related to the initial report of 

domestic violence in the abandoned parking lot, the high-speed pursuit of the 

truck, and the collisions at the intersection of Dixie Highway and Crum’s 

Lane. Ms. Kachmar specifically requested (1) Computer Aided Dispatch 

(“CAD”) reports for the service calls, (2) 911 calls, (3) Audio communications 

between dispatch, the responding officers, and any other officers or 

supervisory personnel, (4) dashcam and bodycam footage, and (5) incident or 

accident reports. ORR Requests, R. 10-14.  

Just thirty-six minutes later, SPD denied all five of Ms. Kachmar’s 

requests in a one-sentence response. The agency gave only a single, cursory 

reason for its denial: “As there is an active criminal case regarding this 

incident, all of the above request [sic] are denied under [KRS 61.878(1)(h)]. 

See SPD Response, R. 16. SPD did not even attempt to explain how the 00
00

14
 o

f 
00

00
77

00
00

14
 o

f 
00

00
77

Filed

23-SC-003312/15/2023M. Katherine Bing, Clerk, Supreme Court of Kentucky



APPELLEE'S BRIEF

 

7 

 

records’ release would harm an ongoing investigation; it simply asserted that 

the pendency of the matter was enough to justify withholding. But see City of 

Fort Thomas, 406 S.W.3d at 849-851.  

II. Procedural History 

A. The Circuit Court Litigation  

As permitted by the Open Records Act, see KRS 61.882(2), the Courier 

Journal elected to file suit in Jefferson Circuit Court, rather than appealing 

to the Attorney General, to challenge the agency’s denial of the request. See 

Complaint, R. 1. In its Answer, SPD continued to rely on the “law 

enforcement” exemption to withhold the entire investigative file. To justify its 

reliance on that exemption, SPD offered an affidavit from its Chief of Police, 

Colonel Kevin Higdon, purporting to explain—for the first time—the reasons 

why releasing the records would harm a prospective law enforcement action. 

See R. 27-29. However, Col. Higdon offered only the kinds of “hypothetical or 

speculative concern[s]” this Court declared insufficient in City of Fort 

Thomas. 406 S.W.3d at 851. 

For example, Col. Higdon suggested that release of the responsive 

records “may hinder the agency’s investigation” because “early release of the 

911 call could compromise a witness” and an early release of the “audio 

records, CAD reports, dashcam [and] bodycam footage and incident reports” 

may somehow “compromise witness recollections and statements and taint[] 

the grand jury.” R. 27-29 (emphasis added).  
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Remarkably—given this Court’s demand that an agency show that, 

“because of the record’s content, its release poses a concrete risk of harm to 

the agency in the prospective action,” City of Fort Thomas, 406 S.W.3d at 

851—Col. Higdon’s affidavit included no facts about these records or this 

investigation. It merely speculated that this kind of record, if turned over in 

any pending investigation, could cause harm.  

It is not hard to see why Col. Higdon omitted the relevant facts from 

his Affidavit: they would not justify the blanket non-disclosure of all records 

related to the investigation. By the time he argued to the Court on October 

30, 2020, that release of the records “will ultimately taint the grand jury pool 

if an indictment is sought by the Commonwealth’s Attorney” (Affidavit ¶ 6, R. 

28), Guy Brison, already had been indicted on 18 felony counts, including 

multiple charges for murder, wanton endangerment, and fleeing the scene. 

See Indictment, Commonwealth v. Brison, No. 20-CR-1392 (Jeff. Cir. Ct. Aug. 

24, 2020). Likewise, by the time Col. Higdon expressed a fear that “early 

release” of other records would harm the investigation (Affidavit ¶ 7), the 

Commonwealth’s Attorney had turned over everything in its possession to 

Brison and his attorneys. See, e.g., Oct. 12, 2020 Response to Court’s Order of 

Discovery, Commonwealth v. Brison, No. 20-CR-1392 (Jeff. Cir. Ct.).3  

 
3 The Commonwealth provided additional discovery on Nov. 4, 2020, Dec. 

28, 2020, Jan. 21, 2021, Mar. 4, 2021, Apr. 23, 2021, June 24, 2021, June 25, 

2021, Feb. 28, 2022, Mar. 10, 2022, Mar. 16, 2022, and Mar. 30, 2022. See 

Docket, Commonwealth v. Brison, No. 20-CR-1392 (Jeff. Cir. Ct.). 
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SPD’s Answer also asserted two new grounds for withholding the 

records that were not contained in the agency’s initial denial (as required by 

KRS 61.880(1)). See Answer ¶¶ 36-43, R. 23-24. First, SPD invoked the Open 

Records Act’s “clearly unwarranted invasion of privacy” exemption, KRS 

61.878(1)(a), claiming it allowed the agency to withhold the dashcam and 

bodycam videos in full because some segments of the videos may contain 

images of the deceased victims. Id. ¶¶ 37-38.   

Second, SPD invoked KRS 17.150(2), which it claimed was 

incorporated into the Open Records Act by KRS 61.878(1)(l). Id. at ¶¶ 39-43. 

The latter statute allows an agency to withhold “[p]ublic records or 

information the disclosure of which is prohibited or restricted or otherwise 

made confidential by enactment of the General Assembly.” KRS 61.878(1)(l) 

(emphasis added). With exceptions not relevant here, however, KRS 17.150(2) 

does not prohibit the disclosure of anything; rather, it mandates disclosure. 

In relevant part, it reads: “[i]ntelligence and investigative reports maintained 

by criminal justice agencies are subject to public inspection if prosecution is 

completed or a determination not to prosecute has been made.” KRS 

17.150(2) (emphasis added). SPD’s answer made clear why it was relying on 

this new exemption: under the reasoning of a series of non-binding Attorney 

General opinions, KRS 17.150(2) did not require a showing of harm to 

withhold records related to an investigation—unlike this Court’s holding in 

City of Fort Thomas. See Answer ¶ 42, R. 24 
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The parties filed competing motions for summary judgment. Citing 

Col. Higdon’s affidavit, the Jefferson Circuit Court held that SPD had 

properly invoked the Act’s law enforcement exemption. The Court conceded 

that Col. Higdon’s affidavit was “not vivid in detail,” but deemed SPD’s 

minimal showing sufficient to satisfy the City of Fort Thomas standard. 

Circuit Court Order, pp. 7-8, R. 142-143. Thus, the Court held that it need 

not consider SPD’s invocation of the “clearly unwarranted invasion of 

personal privacy” exemption or KRS 17.150(2). Id. at 8 n.2, R. 143.4  

B. The Court of Appeals’ Opinion 

The Courier Journal appealed. In a unanimous opinion authored by 

now-Justice Thompson, the Court of Appeals vacated and remanded the 

decision to the circuit court. See Courier-Journal, Inc. v. Shively Police Dept., 

No. 2021-CA-1120-MR, 2022 WL 16842295 (“COA Op.”).5   

 
4 The MSJ ruling also addressed a second Open Records request that is no 

longer in dispute in this case—but takes up much real estate in SPD’s Brief. 

Around the same time as Ms. Kachmar’s request, SPD also denied another 

Courier Journal reporter’s request for copies of any commendations, 

complaints, or sanctions concerning the officers involved in the chase. That 

separate request came up at oral argument in the trial court (as part of the 

Courier Journal’s contention that SPD had a pattern of willfully violating the 

Act to shield its officers from scrutiny), and the Courier Journal filed a copy 

of the relevant request and response in the record after the hearing. See 

Notice of Supplemental Authority, R. 104-110. In its summary judgment 

order, the court found that those records are not exempt from disclosure 

under the Open Records Act. SPD subsequently produced those records, 

thereby mooting any continued dispute over their release. See Cabinet for 

Health & Fam. Servs. v. Courier-Journal, Inc., 493 S.W.3d 375, 383 (Ky. App. 

2016). It is unclear why SPD continues to focus on this aspect of the circuit 

court decision, which it elected not to appeal. 
5 Page citations refer to the pages of the Slip Opinion issued by the Court of 

Appeals, and not to the Westlaw version.  
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1. Prospective Law Enforcement Action 

The Court of Appeals began by observing that “the original denial of 

the records by the SPD was a blanket denial that categorically declared these 

records off limits due to the pending criminal investigation.” COA Op., p. 14. 

The Court had “no difficulty in declaring that this original denial was 

improper.” Id.  “As was the case in Edmondson [v. Alig], 926 S.W.2d [856,] 

858 [(Ky. App. 1996)], the ‘limited and perfunctory response’ by the record 

custodian through a one-line rejection of an open records request with a 

reference to a statutory exemption did not ‘even remotely compl[y] with the 

requirements of the Act.’” Id.  

Turning to Col. Higdon’s affidavit, the Court noted that it was 

“troubled by the SPD making such general allegations of potential harm 

which would seem to apply in any criminal investigation in which witnesses 

are involved.” Id. at 15. Moreover, the Court noted, “there may be ways to 

limit rather than wholly exclude the release of the records sought so as to 

address any reasonable concerns.” Id. “For example, to address a fear that 

witnesses could be compromised, measures may be taken to protect their 

anonymity, such as eliminating personal identifiers, blurring portions of 

video that show their faces, and possibly altering their voices.” Id. The Court 

made clear that “[t]he onus in avoiding the feared harm should not prevent 

the release of records when the SPD itself can eliminate much of that harm 

through its own proactive actions and by judicious release of as much of the 

requested records as possible.” Id. at 16. “The SPD should be acting in 
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furtherance of the purposes of the ORA by striving to release as much 

information as possible, rather than stymie its purposes by trying to avoid 

releasing any information.” Id. The Court also was “troubled” by the fact that 

Col. Higdon’s cursory affidavit lumped the types of records together: “There 

was no examination by Chief Higdon of how the risks might vary depending 

upon the type of record sought or whether some redacted records could be 

released.” Id. at 17. 

“[E]ven more troublesome than these generalized claimed harms 

supposedly applying equally to all of the records sought,” the Court noted, “is 

that they all relate to the danger posed by release of the information at the 

time the Courier-Journal originally sought the information and constitute 

only reasons for a temporary exemption.” Id. at 18 (emphasis in original). 

“These reasons did not necessarily still exist at the time of the civil court 

action, at the time the motion for summary judgment was filed by the SPD or 

granted, or during the pendency of this appeal.” Id. Indeed, the Court noted, 

“[w]hile the criminal investigation may still be ongoing, the particular 

dangers from disclosure to that investigation which the SPD identified 

through Chief Higdon’s affidavit may no longer be present and might not 

have been present even at the time he signed his affidavit.” Id.  

The Court noted that, as with the parallel exemption under the federal 

Freedom of Information Act—Exemption 7(A)—“the withholding of 

information must still be valid at the time of the Court’s decision,” and is not 
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simply measured at the time of the original request. Id. at 20 (citing, inter 

alia, Citizens for Responsibility and Ethics in Washington v. U.S. Dep’t of 

Justice, 746 F.3d 1082, 1096 (D.C. Cir. 2014)). And it found that the reasons 

given by SPD may already be overtaken by subsequent events.  

For example, the Court observed that “by the time Chief Higdon’s 

affidavit was filed, [Brison] had already been indicted,” meaning that “any 

concern regarding the impact that public disclosure of records might have on 

the grand jury process was no longer valid.” Id. at 21.  Likewise, the Court 

found that “by now the harms feared regarding potential impacts on witness 

statements may have fully dissipated.” Id. at 22. 

Ultimately, the Court found that, “[g]iven the SPD’s refusal to produce 

any portion of the requested records in redacted form, and failure to explain 

with specificity how the release of these particular records would harm the 

pending investigation now, it is virtually impossible for any court to review 

whether the records needed to be withheld.” Id. at 23. Therefore, it vacated 

the grant of summary judgment to SPD on the law enforcement exemption, 

and remanded the matter to the circuit court so that SPD could “justify that 

withholding records is still necessary based on the specific concerns it raised 

earlier.” Id. at 24. The Court stressed that the remand “was not an 

opportunity for SPD to raise new concerns.” Id. The Court “strongly 

suggest[ed]” that the circuit court conduct an in camera review, but noted 

that to the extent it did not wish to, it would be free to “determine that the 
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SPD has not met its burden in establishing that the records must be withheld 

and order them released in toto.” Id.  

2. Clearly Unwarranted Invasion of Personal Privacy  

Turning to SPD’s invocation of KRS 61.878(1)(a), the Court of Appeals 

“h[ad] no trouble concluding that the dashcam and bodycam footage of the 

pursuit and accident cannot be withheld in full because they contain footage 

of the fatal accident.” COA Op. 28. Rather, it noted that “most of the content 

of these recordings is not personal in nature, nor has the SPD claimed that 

they are.” Id. (emphasis in original). And the Court of Appeals emphasized 

that, as this Court has repeatedly explained, “when privacy concerns can be 

resolved through careful redaction, they should be.” Id. at 26 (citing, inter 

alia, Kernel Press, Inc., 620 S.W.3d at 60, and Kentucky New Era, Inc. v. City 

of Hopkinsville, 415 S.W.3d 76, 85 (Ky. 2013)).  

The Court left open the question of whether portions of the video 

showing the deceased victims must be disclosed to the Courier Journal on 

remand, spelling out a procedure by which surviving family members could 

attempt to obtain copies of the video. Id. at 29-30. As noted below, however, 

that issue is moot because the Courier Journal only seeks redacted footage 

that shows the chase and does not require SPD to provide footage that 

depicts any deceased individuals.  

3. KRS 17.150(2) 

Having reversed the trial court’s application of the law enforcement 

exception on the facts of this case, the Court of Appeals then considered 
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SPD’s alternative argument: that KRS 17.150(2) allows it to withhold all 

records related to the investigation until prosecution is complete, without a 

showing of harm. “As it mentioned in its answer and argument below, as well 

as during oral argument, the SPD would rather rely on KRS 17.150(2) than 

KRS 61.878(1)(h) because KRS 17.150(2) does not require any showing of 

concrete harm to prohibit disclosure.” COA Op., p. 31 (emphasis added). The 

Court recognized, however, that allowing KRS 17.150(2) to be used in this 

way would result in “the former essentially swallowing up the limitations 

contained in the KRS 61.878(1)(h) exemption.” Id. at 31-32.  

The Court of Appeals noted that “[a]lthough the Office of the Attorney 

General has applied KRS 17.150(2) broadly to restrict all access to 

information which law enforcement has which may pertain to a prospective 

law enforcement action, such opinions are not controlling, and we disagree 

with such an interpretation based on the statutory language.” Id. at 33 

(emphasis added). As the court explained: “by its terms, KRS 17.150(2) 

provides for the complete disclosure of intelligence and investigative reports 

maintained by criminal justice agencies after a prosecution is complete, 

subject to four specific exemptions.” Id. (emphasis in original). “Therefore, 

KRS 17.150(2) should only apply if the conditions set out in its prefatory 

language are met.” Id. “There is no reaching the exceptions where a 

determination to prosecute has been made and the prosecution is not yet 

completed.” Id. “Accordingly,” the Court of Appeals did “not believe that KRS 
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17.150(2) applies at all at this juncture as the prosecution of Brison is not 

complete.” Id. at 33 (emphasis added). Thus, that statute “provides no 

justification for the SPD’s withholding of the records.” Id. at 35. 

That was not the Court of Appeals’ only criticism of the Attorney 

General’s atextual construction of KRS 17.150(2). It went on to note that the 

statute’s text provides no basis to withhold an entire investigative file 

without a showing of harm, as the Attorney General has endorsed. Id. at 34. 

The Court also “question[ed] whether dashcam and bodycam footage and 

audio communication between dispatch and officers would fit under the 

category of ‘intelligence and investigative reports.’” Id. at 34-35. “So even if 

KRS 17.150(2) somehow applied,” the court noted, “it would not justify the 

complete withholding of all of the records by itself.” Id. at 35 (emphasis 

added).  

4. Willfulness  

Finally, the Court of Appeals considered the Courier Journal’s 

argument that SPD’s conduct in the litigation, beginning with its summary 

denial of the request within minutes on improper grounds, and continuing 

through the litigation, constitutes a “willful” violation of the Open Records 

Act, entitling the newspaper to recover its attorneys’ fees and statutory 

penalties under KRS 61.882(5). Although the Court of Appeals deemed a 

ruling on this issue to be “premature” in light of its decision to vacate and 

remand the case, it did “disagree with the SPD that its actions could never be 
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considered “willful” in light of the prior OAG opinions interpreting KRS 

17.150(2). COA Op., p. 36.  

For one thing, the court emphasized that “the original denial of the 

records by the SPD with just a citation to KRS 61.878(1)(h) was an improper 

blanket denial” that could, by itself, justify some amount of fees and 

penalties. So, too, could a determination by the trial court that Col. Higdon’s 

explanations were insufficient. Likewise, the court declared that “SPD’s 

argument that its denial cannot be willful because it relied upon Attorney 

General interpretations applying KRS 17.150(2) to justify the denial of 

records when a prosecution is not complete is overly simplistic and assumes 

too much.” Id. at 37. 

C. SPD’s Attempts to Undo the Panel’s Ruling  

SPD was not content to shore up the deficiencies in its evidentiary 

showing on remand. Instead, it sought rehearing of the panel decision, 

arguing that the Court of Appeals misinterpreted KRS 17.150(2) in a manner 

that will prevent police departments from using that statute to withhold an 

entire investigative file without making a showing of harm. See Petition for 

Rehearing, 11/30/2022. The Court of Appeals denied that petition. Order, 

12/20/2022.  

SPD then sought review in this Court, arguing (incorrectly) that the 

Court of Appeals simply adopted the Courier Journal’s interpretation of the 

relevant statutes at issue. In support of that effort, the Attorney General took 

the unprecedented step of filing an amicus brief defending its atextual 
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interpretation of KRS 17.150(2). To undersigned counsel’s knowledge, this is 

the first time that the Attorney General has participated as amicus in an 

Open Records Act case to defend its interpretation in this Court, 

demonstrating that the Office has crossed the line from a neutral arbiter 

whose opinions speak for themselves to an advocate taking sides in a dispute.  

This Court granted review.   

STANDARD OF REVIEW 

The trial court granted SPD summary judgment. This Court reviews 

such rulings de novo because whether summary judgment is appropriate is a 

legal question involving no factual findings. Lawson v. Off. of Atty. Gen., 415 

S.W.3d 59, 65 n.5 (Ky. 2013) (“Because in this case the trial court entered 

summary judgment on what were essentially agreed facts, our review, as was 

the Court of Appeals’, is de novo.”); Eplion v. Burchett, 354 S.W.3d 598, 601 

(Ky. App. 2011) (“Whether an agency has complied with the disclosure 

requirements of the Open Records Act is a question of law subject to de novo 

review.”).  

Plainly, the construction of the Open Records Act and its interplay 

with other statutes (such as KRS 17.150) presents questions of law, reviewed 

de novo. Hardin County Schools v. Foster, 40 S.W.3d 865, 868 (Ky. 2001).  

At times, however, SPD appears to suggest that the trial court’s 

assessment of whether Col. Higdon’s affidavit satisfies the standard set forth 

in City of Fort Thomas is a factual finding that should be reviewed only for 
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clear error. That is not correct. Because this case was decided at summary 

judgment, there could be no disputed material facts for the trial court to 

resolve. See Coomer v. CSX Transp., Inc., 319 S.W.3d 366, 370–71 (Ky. 2010). 

Moreover, the question of whether Col. Higdon’s affidavit was sufficient 

under KRS 61.878(1)(h) is a question that was hotly disputed between the 

parties (see R. 40-46), and therefore could not have been summarily disposed 

of if it were a dispute of fact.  

In any event, this Court has made clear that the application of an ORA 

exemption to a given set of facts is a question of law, not a question of fact. 

See, e.g., Cape Publications, Inc. v. Univ. of Louisville Found., Inc., 260 

S.W.3d 818, 821 (Ky. 2008) (application of “clearly unwarranted invasion of 

personal privacy” exception a question of law); Palmer v. Driggers, 60 S.W.3d 

591, 600 (Ky. App. 2001) (same). That ruling makes perfect sense, because 

any “application of the…facts to the legal standard” is a legal question to be 

reviewed de novo. Bd. of Educ. of Fayette Cnty. v. Hurley-Richards, 396 

S.W.3d 879, 885 (Ky. 2013). Indeed, even if it were deemed a mixed question 

of law and fact, de novo review would still be required. Commonwealth v. 

Crowe, 610 S.W.3d 218, 225 (Ky. 2020).6 

 
6 Notably, federal courts interpreting the Freedom of Information Act 

exemption on which Kentucky’s law enforcement exception was modeled 

(Exemption 7(A)) have applied de novo review to district courts’ application of 

that exemption. See, e.g., Ctr. for Nat. Sec. Stud. v. U.S. Dep’t of Just., 331 

F.3d 918, 926 (D.C. Cir. 2003) (“It is well-established that a court may rely on 

government affidavits to support the withholding of documents under FOIA 

exemptions….and that we review the government’s justifications therein de 
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Finally, in Open Records litigation, the burden of proving an 

exemption applies “shall be on the public agency.” KRS 61.882(3). “Thus, 

‘because the burden to establish an exemption remains with the agency, the 

district court should not grant summary judgment based on a ‘conclusory and 

generalized’ assertion, even if the FOIA requester has not controverted that 

assertion.’” Batton v. Evers, 598 F.3d 169, 175 (5th Cir. 2010) (citation 

omitted).  

  

 

novo.” (citation omitted)); see also Inst. for Just. v. Internal Revenue Serv., 

941 F.3d 567, 574 (D.C. Cir. 2019) (reversing trial court’s ruling in an 

Exemption 7(A) case using de novo review); Batton v. Evers, 598 F.3d 169, 

182 (5th Cir. 2010) (same).  
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ARGUMENT 

The SPD advanced, and the Court of Appeals addressed, numerous 

potential grounds for withholding the requested records. While each of these 

grounds is addressed below, the most important and (of late) frequently 

recurring question presented is whether City of Fort Thomas may be 

rendered moot simply by citing KRS 17.150(2). That is the issue that 

prompted the Attorney General to take the extraordinary and unprecedented 

step of participating as amicus in an open records case to defend its (atextual) 

reading of the statute. This brief begins by addressing why the Court of 

Appeals got that issue exactly right, before explaining why SPD’s other cited 

exemptions fare no better.  

I. The Court of Appeals properly rejected SPD’s attempt to use 

KRS 17.150(2) as an end-run around City of Fort Thomas. 

SPD, supported by the Attorney General, asserts that it may withhold 

any record related to a pending investigation or prosecution without 

explaining how that record’s release would harm the agency simply by 

incanting a magic phrase: “KRS 17.150(2).” SPD Brief, pp 18-27; see also id. 

at 16 (“[I]f the reasons given for harm to the prospective law enforcement 

action have faded pursuant to KRS 61.878(1)(h), the documents may still not 

be able to be released by the agency pursuant to KRS 17.150(2) because of an 

ongoing prosecution.” (emphasis added)). That argument flies in the face of 

this Court’s holding that “[a] police department’s investigatory file is not 

categorically exempt from disclosure under the Open Records Act merely 00
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because it pertains to a prospective law enforcement action.” City of Fort 

Thomas, 406 S.W.3d at 849 (emphasis added and capitalization removed). It 

likewise ignores this Court’s repeated admonitions that “the Act forbids 

blanket denials of ORA requests.” Kentucky New Era, 415 S.W.3d at 88; see 

also, Kernel Press, 620 S.W.3d at 53 (rejecting “the proposition that a public 

agency could invoke a statutory exemption to clothe an entire investigative 

file with protection from disclosure, thereby avoiding a document-by-

document review and detailed response to the ORA requester.”). Perhaps 

most importantly, SPD’s argument ignores numerous rules of statutory 

construction.  

1. This Court interprets statutes “‘according to the plain meaning of 

the act and in accordance with the legislative intent.’” Travelers Indem. Co. v. 

Armstrong, 565 S.W.3d 550, 559 (Ky. 2018). Indeed, “[t]he fundamental rule 

in statutory interpretation is to give effect to the legislative intent.” Id. That 

task often requires “resort to an arsenal of interpretive tools, referred to 

variously as canons of construction or rules of interpretation, in an effort to 

arrive at a fair reading of the controlling statutory language.” Commonwealth 

ex rel. Beshear v. Commonwealth Off. of the Governor ex rel. Bevin, 498 

S.W.3d 355, 370 (Ky. 2016) (hereinafter “Beshear”).  

In performing this interpretive task, “a court must not be guided by a 

single sentence of a statute but must look to the provisions of the whole 

statute and its object and policy.” Travelers Indem. Co., 565 S.W.3d at 560. 
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This “whole-text canon… calls on the judicial interpreter to consider the 

entire text, in view of its structure and of the physical and logical relation of 

its many parts.” Beshear, 498 S.W.3d at 372 (citing Antonin Scalia & Bryan 

A. Garner, Reading Law: The Interpretation of Legal Texts 167 (2012)). 

The best way to read the Open Records Act as a whole, in light of its 

object and policy, is the way the Court of Appeals did here: by applying the 

prospective law enforcement exception, 61.878(1)(h), when an agency is 

attempting to withhold records because a prosecution or investigation is 

ongoing and applying KRS 17.150(2) only “after a prosecution is complete.” 

COA Op., p. 33 (emphasis in original).  

That is, after all, what the statutes say—which is the first step in 

statutory construction. See Univ. of Louisville v. Rothstein, 532 S.W.3d 644, 

648 (Ky. 2017). Here, KRS 61.878(1)(h) sets forth rules that apply to requests 

for “[r]ecords of law enforcement agencies…if the disclosure of the 

information would harm the agency.” This exemption does not allow agencies 

to adopt “a blanket exemption for police files, regardless of their contents” or 

to withhold records by showing only a “general relation to a possible 

enforcement action.” City of Fort Thomas, 406 S.W.3d at 850-51. Rather, an 

agency must “articulate a factual basis for applying an exemption, explaining 

how the release poses a risk of harm to the agency in the prospective action.” 

Kernel Press, 620 S.W.3d at 54. That factual basis must rest “on the record’s 

content” and demonstrate how “its release poses a concrete risk of harm to 
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the agency in prospective action.” City of Fort Thomas, 406 S.W.3d at 851. “A 

concrete risk, by definition, must be something more than a hypothetical or 

speculative concern.” Id.  

Moreover, “[u]nless exempted by other provisions of KRS 61.870 to 

61.884, public records exempted under this provision shall be open after 

enforcement action is completed or a decision is made to take no action.” Id. 

In enacting this provision, the General Assembly was concerned about the 

very kind of overbroad assertions that are at issue in this case. Indeed, this 

was the only ORA exception where the legislature took pains to spell out the 

command that “[t]he exemptions provided by this subsection shall not be used 

by the custodian of the records to delay or impede the exercise of rights granted 

by [the Open Records Act].” Id. (emphasis added).  

KRS 17.150(2) complements the prospective law enforcement exception 

by spelling out what must happen after an investigation or prosecution 

concludes. It provides that “[i]ntelligence and investigative reports 

maintained by criminal justice agencies are subject to public inspection if 

prosecution is complete or a determination not to prosecute has been made.” 

KRS 17.150(2) (emphasis added). “However,” the statute continues:  

portions of the record may be withheld from inspection if the 

inspection would disclose: (a) The name or identity of any 

confidential informant of information which may lead to the 

identity of any confidential informant; (b) Information of a 

personal nature, the disclosure of which will not tend to advance 

a wholesome public interest or a legitimate private interest; 

(c) Information which may endanger the life or physical safety of 
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law enforcement personnel; or (d) Information contained in the 

records to be used in a prospective law enforcement action.  

Id. And even if these limited exceptions apply, “the burden shall be on the 

custodian to justify the refusal of inspection with specificity.” KRS 17.150(3) 

(emphasis added). Like KRS 61.878(1)(h), this showing requires more than 

“vague, speculative, and remote concerns.” Kentucky State Police v. Teague, 

No. 2018-CA-000186-MR, 2019 WL 856756, at *2 (Ky. App. Feb. 22, 2019) 

(non-binding). “[M]ere parroting of the statutory language does not satisfy 

the requirement of a factual basis for denial of an open records request.” Id.  

As the Court of Appeals stated, this statute “should only apply if the 

conditions set out in its prefatory language are met,” COA Op., p. 33—

namely, that a prosecution is complete or that a decision not to prosecute has 

already been made. “There is no reaching the exceptions where a 

determination to prosecute has been made and the prosecution is not yet 

completed.” Id. As applied to this case, that means that KRS 17.150(2) does 

not “appl[y] at all at this juncture as the prosecution of Brison is not 

complete.” Id. 

The fact that KRS 17.150(2)’s language does not expressly mandate 

withholding of any records (except in the four narrow circumstances not 

relevant here) is crucial. That is because KRS 17.150(2) is relevant to this 

case—if at all—only through KRS 61.878(1)(l). That provision provides that 

an agency may withhold “[p]ublic records or information the disclosure of 

which is prohibited or restricted or otherwise made confidential by enactment 00
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of the General Assembly….” KRS 61.878(1)(l) (emphasis added). Nothing in 

the language of KRS 17.150(2) prohibits or limits the release of any 

information prior to the time a prosecution is completed.  

Any doubt about whether KRS 17.150 was meant to complement, and 

not conflict with, KRS 61.878(1)(h) is answered by the statute itself. KRS 

17.150(5) states that “[t]he provisions of KRS Chapter 61 dealing with 

administrative and judicial remedies for inspection of public records and 

penalties for violations thereof shall be applicable to this section.” Plainly, 

that demonstrates that the General Assembly meant for the provisions of 

KRS Chapter 61—including KRS 61.878(1)(h)—to apply fully to requests for 

records covered under that statute.  

2. SPD’s contrary argument rests on an unstated assumption: that 

because the statute compels release of records after a prosecution is complete, 

or a decision not to prosecute has been made, it must implicitly allow for the 

withholding of such records before that stage is reached. But that 

interpretive leap violates another basic rule of statutory interpretation: 

“‘statutes are not to be extended by implication beyond the clear import of the 

language used.’” Crooks v. Harrelson, 282 U.S. 55, 61 (1930) (citation 

omitted); see also BM Company v. United States, 452 F.2d 986, 990 (5th Cir. 

1972) (“Such an interpretation of the statute unreasonably extends its 

provisions by implication”).  
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That canon has particular force where, as here, the negative 

implications of one statute would conflict with the express terms of another 

statute. It is a venerable rule of statutory construction that “[w]hen statutes 

are plain, they are not lightly to be set at naught by negative inferences 

drawn from other sections.” Golden Cycle Corp. v. Commissioner, 51 F.2d 927, 

932 (10th Cir. 1931); see also In re Milwaukee Engraving Co., Inc., 219 F.3d 

635, 636 (7th Cir. 2000) (“Statutes directly addressing a subject prevail over 

silences and implications of other provisions.”). Here, KRS 61.878(1)(h) 

directly addresses prospective criminal proceedings; KRS 17.150(2), by 

contrast, only addresses completed investigations and prosecutions. This 

Court should not go out of its way to interpret that clear command to include 

words the General Assembly did not use, thereby creating a perceived conflict 

with KRS 61.878(1)(h). See In re Fin. Oversight & Mgmt. Bd. for Puerto Rico, 

919 F.3d 121, 132 n.12 (1st Cir. 2019) (“[W]hen the plain language of a 

section is clear, we will not assign it an alternate interpretation that clashes 

with other clearly written sections.”).   

3. SPD’s reading violates other canons, too. SPD also ignores the 

maxim that “[n]o part [of a statute] should construed as ‘meaningless or 

ineffectual.’” Lexington–Fayette Urban County Gov’t v. Johnson, 280 S.W.3d 

31, 34 (Ky. 2009) (citation omitted)). But SPD’s reading does just that: it 

reads out of the Act the mandate that an agency show “harm” if it wants to 

withhold records related to an ongoing prosecution. See KRS 61.878(1)(h). 
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Indeed, that is precisely why SPD has invoked that statute. See COA Op., 31 

(“SPD would rather rely on KRS 17.150(2) than KRS 61.878(1)(h) because 

KRS 17.150(2) does not require any showing of concrete harm to prohibit 

disclosure.”).  

Likewise, SPD’s interpretation of KRS 17.150(2) violates the principle 

that different word choices within the same statute must be given different 

effects. See Department of Revenue, Finance & Administration Cabinet v. 

Shinin’ B Trailer Sales, LLC, 471 S.W.3d 309, 312 (Ky. App. 2015); see also 

Palmer v. Com., 3 S.W.3d 763, 764–65 (Ky. App. 1999) (“[W]here the 

legislation includes particular language in one section of a statute, but omits 

it in another section of the same Act, it is generally presumed that the 

legislature acted intentionally and purposefully in the disparate inclusion or 

exclusion.” (citing Keene Corp. v. United States, 508 U.S. 200, 208 (1993)). 

Here, a different provision of KRS 17.150 shows that the General Assembly 

knows how to place certain records off limits when it wants to; KRS 17.150(4) 

provides: “Centralized criminal history records are not subject to public 

inspection.” Likewise, another statute that SPD cites—the juvenile records 

statute—provides that “[a]ll law enforcement and court records related to 

children who have not reached their eighteenth birthday shall not be open to 

scrutiny by the public.” KRS 610.320(3). These provisions show that the 

General Assembly knows how to place records outside the ambit of the Open 

Records Act if it wishes to, and counsel against reading in an implicit 
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limitation where it has not. See, e.g., Commonwealth v. C.J., 156 S.W.3d 296, 

298 (Ky. 2005) (“Had the legislature intended to include such language, it 

certainly could have done so.”); Cabinet for Fams. & Child. v. Cummings, 163 

S.W.3d 425, 433 (Ky. 2005) (same).  

In addition, SPD’s argument ignores this Court’s presumption that a 

legislature “does not alter fundamental details of a regulatory scheme in 

vague terms or ancillary provisions—it does not, one might say, hide 

elephants in mouseholes.” Landrum v. Commonwealth ex rel. Beshear, 599 

S.W.3d 781, 791 (Ky. 2019) (internal citation omitted). That presumption is 

particularly appropriate where, as noted above, the legislature expressly 

preserved all the rights and remedies contained in the Open Records Act 

when enacting KRS 17.150. See KRS 17.150(5). Yet SPD persists in arguing 

that statute silently overruled the Open Records law.7  

Moreover, SPD’s preferred interpretation violates the canon that 

courts “are to avoid absurd results in construing statutes.” Winebrenner v. 

Dorten, 825 S.W.2d 836, 837 (Ky. 1991). This case presents a perfect example 

of why. SPD is continuing to withhold records from the public even though 

Brison was indicted three years ago, the Commonwealth has made extensive 

 
7 The Kentucky Open Government Coalition’s amicus brief exhaustively 

traces the history of KRS 17.150 and the amendments that gave rise to the 

language in KRS 17.150(2) that SPD cites. As that brief demonstrates, those 

amendments were intended solely to make clear that certain records in the 

federal government’s criminal records system maintained confidential even 

after a prosecution is compete. None of the records the Courier Journal seeks 

here fall within those categories.  

00
00

37
 o

f 
00

00
77

00
00

37
 o

f 
00

00
77

Filed

23-SC-003312/15/2023M. Katherine Bing, Clerk, Supreme Court of Kentucky



APPELLEE'S BRIEF

 

30 

 

discovery productions to his counsel, and he is about to be tried in a public 

court. What possible justification is there for allowing the negative 

implications of KRS 17.150(2) to override the express balancing test of KRS 

61.878(1)(h) in circumstances like these? SPD still won’t say, three plus years 

into this case. And, presumably, SPD would further argue that it could 

withhold records used in the public trial if later requested under the ORA, so 

long as any appeals or collateral litigation remains pending at that time.  

Finally, SPD’s overbroad interpretation of KRS 17.150(2) violates the 

“cardinal” rule of statutory construction, noted above: “the intention of the 

legislature should be ascertained and given effect.” Jefferson County Board of 

Education v. Fell, 391 S.W.3d 713, 718 (Ky. 2012). Here, that intent is simple 

to ascertain; it is in the statute itself. “The General Assembly finds and 

declares that the basic policy of KRS 61.870 to 61.884 is that free and open 

examination of public records is in the public interest and the exceptions 

provided for by KRS 61.878 or otherwise provided by law shall be strictly 

construed, even though such examination may cause inconvenience or 

embarrassment to public officials or others.” KRS 61.871. In this very 

context, this Court held that allowing blanket non-disclosure of investigative 

files “would turn on its head the Act’s basic presumption of openness.” City of 

Fort Thomas, 406 S.W.3d at 850. And there is nothing “strict” about 

interpreting KRS 61.878(1)(l) to permit a negative inference from a law 
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enacted for an entirely different purpose, which in fact mandates disclosure 

of certain records, to override the express provisions of KRS 61.878(1)(h).  

4. SPD ignores these canons of construction. Instead, it points to a 

different one that, even if applicable, also cuts against its position. SPD 

“argues for the application of KRS 17.150(2) as under the rules of statutory 

construction it should govern over KRS 61.878(1)h) as it is more specific.” 

SPD Br., p. 33. But that misstates the relevant canon.  

As this Court has explained the rule: “[i]n harmonizing the conflict 

between two statutes that relate to the same subject, Kentucky follows the 

rule of statutory construction that the more specific statute controls over the 

more general statute.” Light v. City of Louisville, 248 S.W.3d 559, 563 (Ky. 

2008) (emphasis added). Here, there is no direct conflict between a statute 

that applies during a pending prosecution and one that, “by its 

terms…provides for the complete disclosure of intelligence and investigative 

reports maintained by criminal justice agencies after a prosecution is 

complete.” COA Op., p. 33. Thus, there arguably is no basis to apply the 

canon in this case at all. See, e.g., Chevron U.S.A., Inc. v. Hammond, 726 F.2d 

483, 490 n.8 (9th Cir. 1984) (“[P]rinciples of construction requiring the more 

recent and specific statute to prevail over the earlier and more general only 

apply when there is an irreconcilable conflict between statutes.” (citing Watt 

v. Alaska, 451 U.S. 259, 266 (1981)).  
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Contrary to SPD’s suggestion, City of Louisville v. Courier-Journal & 

Louisville Times Co., 637 S.W.2d 658 (Ky. App. 1982), does not somehow 

show that KRS 17.150(2) is more “specific” than KRS 61.878(1)(h). It simply 

held that KRS 17.150(2) did not apply to requests for internal affairs files. Id. 

at 659. If anything, that shows the canon’s inapplicability to this case, 

because it undermines the notion of any direct conflict between the statutes.  

But even if the canon applied, it would favor the Courier Journal, not 

SPD. KRS 61.878(1)(h)’s rules governing when an agency may withhold 

records because they may harm a prospective or pending prosecution is far 

more applicable and specific to this case than the provisions of KRS 

17.150(2), which simply describe the records that may be withheld even upon 

the conclusion of a prosecution.  

SPD’s attempt to argue that KRS 17.150(2) is narrower because it 

“applies only to ‘intelligence and investigative reports’ where [KRS 

61.878(1)(h)] applies only to ‘records’” is a red herring. SPD Br., p. 21. What 

SPD is really asking for is the right to withhold an entire investigative file 

without a showing of harm just by citing KRS 17.150. As the Court of 

Appeals noted, many of the items SPD is withholding under KRS 17.150(2) 

cannot credibly be described as “intelligence” or “investigative” items. See 

COA Op. 34.  

Moreover, the Attorney General opinions that SPD relies on have 

abandoned all pretense of KRS 17.150(2)’s purportedly “narrow” scope; they 
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allow police departments to withhold all records relating to a pending 

investigation prosecution simply by invoking KRS 17.150(2), without 

consideration of the kinds of records involved. See, e.g., 98-ORD-30 (“Read 

together, KRS 61.878(1)(l) and KRS 17.150(2) authorize KSP and other 

criminal justice agencies to withhold investigative files in their custody while 

the case is active.”). Indeed, the AG’s interpretation of KRS 17.150 is so 

boundless that it allowed the Louisville Metro Police Department to use that 

statute to cloak the entire investigative file concerning Kenneth Walker 

(Breonna Taylor’s boyfriend) from disclosure even after the charges against 

him were dismissed; the AG reasoned that, because some of them might, 

theoretically, be used in another prosecution, all of them could be withheld 

even absent a showing of harm. See 20-ORD-104.  

5. This last point perfectly illustrates why the Court of Appeals 

properly declined to defer to the Attorney General’s interpretations of KRS 

17.150(2). As a matter of law, no such deference is required. See KRS 

61.882(3); City of Fort Thomas, 406 S.W.3d at 848; Louisville/Jefferson 

County Metro Gov’t v. Courier-Journal, Inc., 605 S.W.3d 72, 78 (Ky. App. 

2019), review denied (Aug. 13, 2020) (hereinafter “LJCMG”). And courts have 

appropriately rejected even longstanding OAG interpretations where, as 

here, those interpretations contradict the plain text of the Act. See, e.g., 

LJCMG, 605 S.W.3d at 78 (rejecting “the interpretations by various 

Attorneys General” regarding the scope of the “preliminary” documents 
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exemption as applied to economic development proposals); Teague, 2019 WL 

856756, at *3 (affirming trial court’s holding that KSP willfully violated the 

ORA by misusing KRS 17.150(2) even though Attorney General upheld KSP’s 

records denial); Cabinet for Health & Fam. Servs., 493 S.W.3d at 389 

(affirming trial court’s rejection of Attorney General opinion interpreting 

KRS 620.050, including an award of fees and penalties for a willful violation 

of the statute). 

The Court of Appeals correctly concluded that KRS 17.150(2) creates “a 

general duty to disclose” investigatory records after an investigation is 

complete—not a right to withhold such records before that time. COA Op., p. 

34. And it had no trouble concluding that “by its terms” KRS 17.150(2) does 

not “appl[y] at all at” before a prosecution is completed (or declined). Id. at 

33. Therefore, the Attorney General’s contrary interpretation, at odds with 

this plain text reading, was entitled to no deference.  

Nor was this the first decision to reject the AG’s atextual 

interpretation of KRS 17.150(2). The Court of Appeals previously found that 

the Kentucky State Police willfully violated the Open Records Act by 

misusing KRS 17.150(2) to categorically withhold an entire investigative 

record even though the Attorney General had upheld that invocation of the 

statute. See Teague, 2019 WL 856756, at *2. Also, each division of the 

Franklin Circuit Court has rejected KSP’s interpretation as inconsistent with 

the text of the Act. See, e.g., Order Granting Summary Judgment at 9, 
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Courier Journal v. Kentucky State Police, No. 21-CI-266 (Franklin Cir. Ct. 

Div. I Aug. 31, 2021) (“[T]he statutes operate at different points in time”); 

Order, Gruner v. Kentucky State Police, No. 22-CI-0039 (Franklin Cir. Ct. 

Div. II Feb. 22, 2023) (“[T]his Court declines to use KRS 17.150(2) to limit the 

public’s right to inspect their government’s records.”).8  

Nevertheless, the Attorney General has doggedly adhered to its oft-

rejected interpretation of KRS 17.150(2)—including after the Court of 

Appeals’ rebuke in this case. See, e.g., 23-ORD-228 (acknowledging Court of 

Appeals’ decision in this case but uncritically adhering to prior view). Indeed, 

it appears that the Attorney General will not change its tune unless and until 

this Court makes it. See id. n. 3 (“[T]he Office’s interpretation of KRS 

17.150(2) remains unchanged, unless and until overruled by the Supreme 

Court.”). It even refused to reconsider its interpretation of KRS 17.150 in 

light of this Court’s emphatic ruling in City of Fort Thomas; the Office of the 

Attorney General immediately wrote that opinion off as irrelevant, see 14-

ORD-154, and continues to tell police departments they are free to evade it 

simply by pointing to KRS 17.150, see 20-ORD-104, pp. 2-3 (“[T]he holding in 

 
8 SPD suggests this Court should not consider these decisions because the 

trial court rendered its summary judgment ruling before resolving the then-

pending motion to submit supplemental authority attaching the Courier 

Journal decision. That is wrong; as a matter of law, a court can take notice of 

any judicial decision regardless of whether it “appears” in the record. See, 

e.g., Berríos-Romero v. Estado Libre Asociado De Puerto Rico, 641 F.3d 24, 27 

(1st Cir. 2011) (“Thus, even when a copy of a judicial decision is placed in the 

record, it is not ‘evidence’ nor is it fact. We may take judicial notice of law at 

any time.”). 
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Ft. Thomas is inapplicable to KRS 17.150. This Office has recognized that a 

public agency is not required to articulate a specific and concrete harm to a 

potential prosecution to invoke KRS 17.150 successfully.”). 

The fact that the Attorney General took the unprecedented9 step of 

filing an amicus brief in this Court to defend its interpretation of the Act is a 

tell. The Attorney General is not acting as a neutral arbiter of the law. 

Rather, it sought to participate in this case as the “chief law officer” of the 

Commonwealth (Motion for Leave to file Amicus Brief, ¶ 1)—an institution 

with a viewpoint favoring the secrecy of investigative records. The Attorney 

General has consistently favored secrecy for the police departments and other 

law enforcement agencies he works with in that role and has repeatedly 

doubled down on his atextual interpretation of KRS 17.150 even as courts 

have rejected it over and again.  

Finally, the Attorney General’s arguments regarding KRS 17.150(2)(d) 

lack merit. That statute contains one of the exemptions to KRS 17.150(2)’s 

 
9 The Attorney General cites two other cases where it was purportedly an 

amicus in Open Records litigation, but neither is comparable. In Zillow, Inc. 

v. Miller, Nos. 23-5300, 23-5301 (6th Cir.), the Attorney General offered a 

constitutional defense of the Open Records Act against various First 

Amendment challenges; it did not appear to defend prior opinions issued by 

that Office. And in Cincinnati Enquirer v. Dixon, 638 S.W.3d 379 (Ky. 2022), 

the Attorney General merely served as counsel for the Commonwealth, which 

was the real party in interest. While commendable that the Attorney General 

promoted transparency in those cases, that does not merit some sort of 

special deference in this case, where the Attorney General has continued to 

adhere to an expansive view of KRS 17.150 that has been rejected by the 

Courts and simply waives away City of Fort Thomas.  

00
00

44
 o

f 
00

00
77

00
00

44
 o

f 
00

00
77

Filed

23-SC-003312/15/2023M. Katherine Bing, Clerk, Supreme Court of Kentucky



APPELLEE'S BRIEF

 

37 

 

rule that all investigative records must be disclosed after a prosecution is 

complete. It provides that this disclosure obligation does not apply to 

“[i]nformation contained in the records to be used in a prospective law 

enforcement action.” KRS 17.150(2)(d). According to the Attorney General, 

this proves that the precatory sentence in KRS 17.150(2) must permit all 

investigative records to be withheld in every case. But the Court of Appeals 

sensibly rejected that overbroad interpretation, concluding that KRS 

17.150(2)(d) simply allows police departments to withhold records from a 

completed investigation that are going be used for a different prosecution. See 

COA Op., pp. 33-35.  

That interpretation best harmonizes KRS 17.150 and KRS 

61.878(1)(h). Absent KRS 17.150(2)(d), the introductory sentence to KRS 

17.150(2) would otherwise mandate the disclosure of all investigative records 

once a prosecution is complete even if they are going to be used in another 

case. That could be read to override KRS 61.878(1)(h) in a different way, by 

taking away an agency’s ability to withhold such records if they are going to 

be used in another case and the agency can make the showing required by 

City of Fort Thomas.  Put differently, this exception to the exception merely 

preserves the right of an agency to invoke KRS 61.878(1)(h) for records to be 

used in a prospective law enforcement action; it does not eliminate the need 

to do so. And the fact that the General Assembly deliberately mirrored the 

phrase used in KRS 61.878(1)(h)—“prospective law enforcement action”—is 
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further evidence that it intended the statutes to work together, not at cross-

purposes. See, e.g., Smith v. City of Jackson, 544 U.S. 228, 233 (2005) 

(“[W]hen Congress uses the same language in two statutes having similar 

purposes, particularly when one is enacted shortly after the other, it is 

appropriate to presume that Congress intended that text to have the same 

meaning in both statutes.”).   

* * * * * 

There can be no doubt that what SPD and the Attorney General seek is 

the very kind of “blanket exemption for police files regardless of their 

contents” that this Court rejected as “totally counter to the General 

Assembly’s directive that the exemptions from disclosure be ‘strictly 

construed.’” City of Fort Thomas, 406 S.W.3d at 849, 850 (cleaned up). If this 

Court were to agree that KRS 17.150(2), by negative implication, allows 

police departments to withhold records simply because they are related to a 

pending prosecution, and that this construction of KRS 17.150(2) overrides 

the express language of KRS 61.878(1)(h), City of Fort Thomas would be 

rendered a dead letter.  

This Court should not abandon the eminently workable rule of City of 

Fort Thomas, recently reaffirmed in Kernel Press. Instead, it should simply 

require law enforcement agencies to do the reasonable amount of work that 

KRS 61.878(1)(h) demands: make a concrete showing, based on the contents 

of a record, that its release would harm a prospective law enforcement action 
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in a tangible way. This will not undermine investigations or prosecutions in 

any material way; it will simply return the state of affairs in open records 

practice to what the General Assembly commanded, instead of what the 

Attorney General and law enforcement agencies wish it had done. 

II. The Court of Appeals properly held that SPD’s showing of 

potential harm to the Brison prosecution did not satisfy the 

City of Fort Thomas standard.  

The Court of Appeals had “no difficulty in declaring that [SPD’s] 

original denial was improper.” COA Op., p. 14. That is because SPD’s one-

sentence assertion that an active criminal investigation justifies withholding 

all of the requested public records “was a blanket denial” that is prohibited by 

KRS 61.878(1)(h).  

The Court also properly held that Col. Higdon’s vague, boilerplate 

affidavit was not sufficient to satisfy the standard set forth in City of Fort 

Thomas. That affidavit is completely devoid of any facts about the case or the 

state of the investigation. It consists of nothing more than rote recitals of 

statutory language and vague assertions of potential harm that could be 

caused by release of the requested public records. For example, it claims that 

releasing the records “may hinder the agency’s investigation” and “early 

release of the 911 call could compromise” a future hypothetical witness 

statement or grand jury panel. Affidavit ¶¶ 5-6, R. 27-28 (emphases added)). 

The Court of Appeals was rightly “troubled by SPD making such general 

allegations of potential harm which would seem to apply in any criminal 

investigation in which witnesses are involved.” COA Op., 15.  
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If anything, that’s an understatement. If Col. Higdon’s “hypothetical or 

speculative concerns,” City of Fort Thomas, 406 S.W.3d at 851, are sufficient 

to satisfy KRS 61.878(1)(h), that standard would be toothless. All an agency 

would need to do is speculate about how the release of some document might 

harm some investigation, without bothering to explain if those harms are 

even remotely plausible in the case at hand. Thankfully, this Court’s caselaw 

requires something more: at least a “minimum degree of factual justification” 

to support withholding. City of Fort Thomas, 406 S.W.3d at 852; Kernel Press, 

620 S.W.3d at 54.  

“[E]ven more troublesome” is that Chief Higdon’s generic, self-serving 

assertions of harm, at best, “constitute only reasons for a temporary 

exemption” from production under the Act. COA Op., p. 18 (emphasis 

original). And, in fact, many of these concerns were not even valid at the time 

Col. Higdon submitted the boilerplate affidavit. For example, he alleges that 

“[t]he requested records which are being withheld are part of the evidence 

that will be used for the Commonwealth Attorney to make a decision about 

whether or not further prosecutorial action will be taken following a criminal 

investigation.” Affidavit ¶ 4, R. 27 (emphasis added). Likewise, he asserted 

that withholding was necessary because releasing the records “will ultimately 

taint the grand jury pool if an indictment is sought by the Commonwealth’s 

Attorney.” Id. ¶ 6, R. 28 (emphasis added). Yet his affidavit was submitted 

two months after the Commonwealth Attorney sought, and the grand jury 
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returned, an eighteen-count indictment against Brison. That proves that SPD 

was not really concerned about the facts of this case, but rather about 

maintaining its ability to summarily deny open records requests in the future 

like it did here.  

Likewise, Col. Higdon speculates that releasing the records could 

“compromis[e] witness recollections and statements.” Affidavit ¶ 7, R. 28. By 

the time of the Affidavit, however, those witness statements (presumably) 

already had been taken, presented to the grand jury, and disclosed in 

discovery. Once again, this shows that Col. Higdon did not even bother to 

ground his hypothetical concerns in the actual facts of this case.  

And whatever sliver of merit there might have been to Col. Higdon’s 

vague assertions at the time, SPD cannot credibly maintain them now—more 

than three years after the chase. The investigation is over, the grand jury 

handed down an indictment, discovery has been produced, and trial is around 

the corner. There is no basis whatsoever for SPD’s continued refusal to 

produce the requested records. Yet it still maintains the obligation to satisfy 

its burden under KRS 61.878(1)(h) throughout the entire case, and not just at 

the moment it denied the request. See KRS 61.882(3); COA Op. 20 (collecting 

authorities); N.L.R.B. v. Robbins Tire & Rubber Co., 437 U.S. 214, 230 (1978) 

(the parallel exemption in FOIA does “not endlessly protect material simply 

because it was in an investigatory file”); Citizens for Resp. & Ethics in 
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Washington v. Department of Justice, 746 F.3d 1082, 1097 (D.C. Cir. 2014) 

(“reliance on Exemption 7(A) may become outdated”).  

Indeed, given the paucity of information in the Higdon affidavit about 

the underlying investigation, it is surprising that SPD is fighting the Court of 

Appeals’ remand order. In many ways, the court gave SPD far more process 

than it deserves. It would have been well within its rights to simply declare 

the Affidavit invalid and order the records released. Instead, it gave SPD 

another bite at the apple. That the agency is choosing to fight remand is just 

more proof that what it really wants is the blanket exemption rejected in City 

of Fort Thomas—not the ability to make the showing this Court commanded.  

III. The Court of Appeals correctly determined that SPD failed to 

show that release of the records, in whole or part, would 

constitute a clearly unwarranted invasion of personal privacy.  

SPD first invoked the Act’s clearly unwarranted invasion of personal 

privacy exemption in its Answer, where it appeared as the sole basis for 

withholding the body camera and dash camera videos in full. As with the law 

enforcement exception, SPD did not even try to articulate a basis for how 

release of these videos, in whole or part, would constitute a clearly 

unwarranted invasion of privacy to anyone. See, e.g., Answer, ¶ 38, R. 24.  

Its brief in this Court does not provide much more clarity. SPD 

acknowledges the Court of Appeals’ holdings that (1) the Act requires 

redaction even if some parts of the videos can be withheld and that (2) the 

law does not recognize a privacy interest for deceased individuals. But, SPD 

does not try explain why those holdings were wrong (which they were not). 
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SPD Br., p. 27. It simply parrots the language of KRS 61.878(1)(a) and 

asserts that this Court has applied the clearly unwarranted invasion of 

personal privacy exception before. True, but that says nothing about whether 

it applies here.  

The clearly unwarranted invasion of personal privacy exemption 

requires a “comparative weighing” of interest on a “case-specific approach” 

because “the question of whether an invasion of privacy is ‘clearly 

unwarranted’ is intrinsically situational and can only be determined within a 

specific context.” Kentucky Bd. of Examiners of Psychologists v. Courier-

Journal & Louisville Times Co, 826 S.W.2d 324, 327 (Ky. 1992). Each records 

request must be analyzed in context to strike an appropriate balance between 

the public and private interests at play. When weighing the public interest, 

the “primary concern is the nature of the information which is the subject of 

the requested disclosure” and whether the public has a legitimate interest in 

disclosure. Lexington-Fayette Urban County Gov’t v. Lexington Herald-Leader 

Co., 941 S.W.2d 469, 472 (Ky. 1997). Like all exemptions under the Act, the 

“agency which would withhold records bears the burden of proving their 

exempt status.” Kentucky Bd. Of Examiners, 826 S.W.2d at 327 (quoting KRS 

61.882(3)).  

SPD ignored this case law, leaving the Court of Appeals (and now this 

Court) to conduct the balancing test SPD should have undertaken in the first 

instance. Here, it “is immediately evident [] that most of the content of these 
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recordings is not personal in nature, nor has SPD claimed that they are.” 

COA Op., p. 26. Certainly, the dashcam and bodycam footage depicting the 

public, high-speed chase, and the events preceding it, do not affect any 

individual’s privacy interest. “The privacy exemption is not nearly so 

broad…as to prohibit all disclosure of the footage made of the chase and 

collisions.” Id. at 28. That is even more apparent when weighed against the 

public’s compelling interest in learning if SPD officers followed department 

policy when they chose to pursue a fleeing vehicle in a chase that ended in 

the deaths of three innocent Louisvillians, including a 9-month-old infant, as 

SPD immediately claimed.  

Even more to the point, SPD continues to ignore a different statute 

that prevents it from withholding an entire video simply because it may 

briefly depict a deceased individual. While an agency may generally elect “not 

to disclose body-worn camera records containing video or audio footage 

that…(g) includes the body of a deceased individual,” KRS 61.168(4), that 

discretion does not exist “if the recording contains video or audio footage 

that…(b) depicts an incident which leads to the detention or arrest of an 

individual.” KRS 61.168 (5)(b). In those circumstances, “the disclosure of the 

records shall be governed solely by the provisions of [the Open Records Act].” 

KRS 61.168(5)(c). That means the video must be disclosed unless some 

narrow exception of the ORA permits it to be withheld in whole or part. And 
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that statute, in turn, requires SPD to “separate [any] excepted material and 

make the unexcepted material available for examination.” KRS 61.878(4). 

Simply put, SPD offers no argument why it need not disclose all 

portions of the video except for the images of deceased individuals. Because 

the Courier Journal does not seek such portions—and never has (see R.50)—

the clearly unwarranted invasion of personal privacy exemption is simply 

irrelevant to this case.  

IV. The Court of Appeals appropriately remanded for a new 

determination on whether SPD willfully violated the Act.  

Finally, SPD asks this Court to declare that the Courier Journal is not 

entitled to any fees, costs, or penalties under KRS 61.882(5) because any 

violations of the Act were not “willful.” Once again, this is a strange request 

because the Court of Appeals simply remanded this issue to the trial court for 

a renewed determination after it undertakes the additional proceedings 

ordered by the appellate court. It did not hold that SPD acted willfully or 

order it to pay any fees. See COA Op., pp. 35-38. 

SPD is not entitled to the appellate absolution it seeks. On the 

contrary, even on this record it is clear SPD, at every turn, willfully violated 

the Act. In this context, that simply requires a showing “that the agency 

withheld requested records without plausible justification and with conscious 

disregard of the requester’s rights.” City of Fort Thomas, 406 S.W.3d at 854.  

Throughout this case, SPD has demonstrated at least conscious 

disregard of the Courier Journal’s (and public’s) rights. Right off the bat, SPD 00
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denied the ORA requests in about thirty minutes, asserting a categorical 

exemption under a statute that does not permit one. The Court of rightly 

deemed that an “an improper blanket denial.” COA, p. 36.  

Then, after it was hauled into court to answer for that improper 

conduct, SPD submitted an affidavit that was so vague and speculative it 

came nowhere close to the standard this Court set in City of Fort Thomas. In 

that filing, Col. Higdon also made assertions that were never valid bases for 

withholding on this record. Moreover, that affidavit did not even attempt to 

undertake the comparative weighing of privacy interests required by KRS 

61.878(1)(a). Nor did SPD acknowledge the plain terms of KRS 61.168(5)(c), 

the bodycam footage statute. On top of all that, SPD failed to even attempt to 

separate the excepted and make the unexcepted material available for 

examination. KRS 61.878(1)(4). Each of these is an independent, willful, 

violation of the Act.  

Moreover, SPD’s reliance on prior Attorney General opinions is not the 

“get-out-of-jail-free” card it thinks. The largest ever fee and penalty award 

under the Act was imposed in a case where the Attorney General had upheld 

the agency’s blanket denial of the Open Records request. See, e.g., Cabinet for 

Health & Fam. Servs. v. Courier-Journal., Inc., 493 S.W.3d 375 (Ky. App. 

2016). Likewise, only a year before SPD denied the Courier Journal’s request, 

the Court of Appeals affirmed a fee and penalty award against KSP for using 

KRS 17.150(2) in precisely the same manner SPD did here, even though the 
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Attorney General once again affirmed that denial. See, e.g., Teague, 2019 WL 

856756 at *3 (awarding $10,000 in attorney’s fees and another $13,725 in 

penalties for KSP’s blanket withholding policy invoking KRS 17.150(2)).  

There is more than enough evidence from which the Court of Appeals 

could have reversed the willfulness finding and directed an award of fees 

outright. Its decision to ask the trial court to try again, on remand, was not 

reversible error.  

CONCLUSION 

For the foregoing reasons, this Court should affirm the opinion of the 

Court of Appeals.      

 

Respectfully Submitted,  

/s/ Michael P. Abate   

 

Counsel for Courier Journal Inc 
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WORD COUNT CERTIFICATE 

 This document complies with the word limit of RAP 31(G)(3) because, 

excluding the parts of the document exempted by RAP 15(E), it contains 

11,697 words according the count of Microsoft Word software.  

 

    /s/ Michael P. Abate  
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APPENDIX INDEX 

Exhibit Document Record Cite 
1 Open Records Request R. 8-12 
2 SPD Denial  R. 14 
3 SPD Answer and Chief 

Higdon Affidavit  
R. 20-29  
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