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PURPOSE AND INTEREST OF AMICUS CURIAE
Foun_ded in 1954, the Kentucky Justice Aseociation (formerly Kentucky Academy
of Trial Attorneys) is a non—preﬁt orgahization dedicated to protectiﬁg the health and safety
of Kentuckians, enhancing consumer protection, and pi'eserving every citizen’s right to
trial by jury. | |
. .This case, which involves the interpretatidn of KRS 41 1.i67, the new “Certiﬁcate
of merit for medlcal malpractlce actions” statute, is of substantial interest to Amicus Curzae
because it affects every medlcal malpractice injury victim in Kentucky. And, dependmg on
how this Court interprets the statute; it could affect those suing'healthcare providers and
even related entities for claims other than medical malpractice. |
- At the core, this and related caseS ask this Court to address the nature -of KRS
41 1..167. Is KRS 411.167 effectively a statute of limitation that requires strict, technical
compltance? Or is it like the vast majority of other statutory or rules-based requirements
for civil pleadings, for which we “no lohger ... search[] for a flaw, zt technicality upon
Awhxch to strlke down a cla1m or defense, as was formerly the case at common law.” Smith
v. Isaacs, 777 S.W. 2d 912, 915 (Ky 1989). As this Court recently confirmed, “Kentucky '
law ‘favors the rlght pf litigants to have their nghts disposed of on the merits rather than
- technicalities,” and. therefore courts have broad discretion in permitting amendments or
othe.r reasonable changes in pleadings.” Nami Resource_s Compdny, L.L.C.v. Asher Land
“and Mine;\fal,' Lid., 554 S.W.3d 323, 343 (Ky. 2018). Even statutes ef limitation allow for ‘
equitablé exceptions. There is nothing in . the language of KRS 41 1.167 to alter the
important, fundarrtental rule that cases should be &ecided on ttleir merits whenever
possible. Indeed, the language in KRS 411.167 specifically sﬁpports the common-sense

|
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: _not_ion that the information required by KRS 411.167 may bc provided after suit is filed. . |
The intent of KRS 41 1.167 is to confmn what those who filed meritorious medicei

| negliéence claims in the past did before the adoption of KRS-411.167: consult with an

' _expert before ﬁling suit or, if faced with a hurdle like a looming statute of limitation, Within |
a reasonable t1me after filing suit. Whether written conﬁrmation of the expert consultation
is filed post-suit should not defeat an otherwise meritorious cldim. .KRS 411.167 itself does

not require’dismiss‘al, and neither should this Court.
ARGUMENT

I. The mtent of KRS 411.167 is not to “bar” access to the courts and its
language reflects flexibility for compllance

Ultimately, the “fundamental rule in statutory 1nterpretatton is to give effect to the
leglslatlve intent.” Travelers Indem. Co V. Armstrong, 565 S.W.3d 550, 559 (Ky. 2018).

The Kentucky Leglslature enacted KRS 41 1 167 in 2019. Certlﬁcates of ment were
otiginally proposed as an} alternatlve to the Medical Review Panel Act (“MRPA?”), passed

' inp 20171 Shortly after this Court ‘declared the MRPA unconstitutional in Commonwealth

V. ClaycombA 566 S.W.3d 202 +(Ky. 2.018), Representative Chad McCoy brought the
concept of certificates of merit for medical: malpractlce actions back before the Leglslature
via 2019 Kentucky House Bill 429 As Representatlve McCoy explained, the intention of .
the Bill was to “help stop frivolous lawsults > by requmng medical malpractice plalntlffs to

‘certify that they have “talked to an expert to see that there has been a breach of the standard

I See 3/1/19 Proceedings of the Ky. House at 39:00, https://www ket.org/legislature/
archives/?nola=WGAQS+020117&stream=aHROcHM6Ly810Dc4ZmQxZWQ1NDIyLn
NOcmVhbWxvY2submVOL3dvemRwemVzey9fZGVmaW 5zdF8vbXA0OndnY W9zL3d
nY W9zXzEyMDExNy5tcDQvcGxhe Wxpc3QubTN10A%3D%3D (last visited 3/20/23).

" 2
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of care” before filing suit.? Thé intention of the Bill was not to bar * anyone’s ac_ce.g;s to I{he '
courthouse.” I‘ndeed,- in light-of the decision in Claybbmb; HB 429 repealed the MRPA in
its entirety and replaced it with the certificate of merit provision.*

. Consistent with the statute’s purpose, the baseline substantive requirement of KRS

411.167 is that a claimant consult with at least one qualified experf ‘before filing suit and

“conclude[] on the basis of review and consultation that there is reasonable basis to

commence the action.” KRS 411.167(2)(a). The statute also provides exceptions, allowing

* the claimant to consult with an expert after filing the complaint or not at all:

‘Before filing complaint . .| KRS 411.167(2)(a)

Within 60 days after filing Claimant did not have time to consult with expert
complaint = ' before statute of limitations expired; KRS

411.167(2)(b)

Within 90 days after recelpt of | Claimant requested medical records, and

.medlcal records .| defendants have not produced them; KRS
411.167(5)
Undefined E “The .claimant, in lieu of serving a certificate of

merit, may provide the defendant or defendants
with expert information in the form required by the
Kentucky Rules of Civil Procedure.” KRS
411.167(7)

Never ’ o Claimant asserts only causes of action for which

' expert testimony is not required, i.e. claims of res
ipsa loquitur and lack of informed consent; KRS -
411.167(4)

2 1d. at’39:35.

3 Id. at 39:55. :
4 See HB 429 available at https //apps legislature.ky. gov/recorddocuments/bﬂl/ 19RS
/hb429/bill. pdf (last visited 3/20/23). :
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The statrlte has a p‘rbcedural reqdirement for a :gertiﬁcate of merit to confirm that
the eipert consultation or attempts took.place. But tﬁéstatutel defines that “certificate of
merit” to mean multlple different things: (1) conﬁrrnatlon of consultmg with at least one'
expert, (2) confirmation that theré was not time to- consult w1th an expert or (3)

' conﬁnnatron that no expert would agree to cor_rsult after at least three attempts. KRS
411.167(2). And the étatute prbvides multiple-options for v_vhen a certificate should be o

provided, including options where no certificate is required.

Time for certificate/supplement | Section

[ With the complaint - KRS 411.167(2)
Within 60 days after filing | .| Claimant did not have time to consult with an
complaint - ~ | expert before filing complaint; KRS 411. 167(2)(b)
Within 90 days after receiving .Clalmant requested medical records, and
medical records , defendants have not produced them; KRS
. 411.167(5)
Never : A Claimant only asserts claims for which expert

testimony is not required; KRS 411.167(4)

Never . . “The claimant, in lieu of serving a certificate of
' merit, may provide the defendant or defendants
with expert information in the form required by
the Kentucky Rules of- Civil Procedure ” KRS’

| 411.167(7)

Never A new defendant is added in a case where a ‘
' certificate has already been filed; KRS 411.167(3)

In addition, with only one exception, the s'tatute provides no’ pénalty for non-
compliance. The one exception is KRS 411.167(2)(b), which provides that if the claimant

did not have time to consult with an expert before filing suit and thereafter fails to file a
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certificate conﬁrmiﬁg the expert consultation’ (or aﬁemptsi within 60 days, “the suit shall

.be dismissed unless the court grants én extension for good cause.” Thus, e\'(e_n the one
instance in wﬁch the éfa_tute imposes a penalty also reflects the ability of thé court to grant
an extension. | |

The Court of Appeals’ opinioﬁ below holds that because McWhorter did not file é -
certificate of merit “with the complaint,” the only optio.n was dismissal of the comp}aint |

~ with prejudice, without ény possibility qu ameﬁdlﬁent of jche .cbmplaint or extension of
time. But the language éﬁd purpose of the statute do not supp;)rt thgt conclusiph. Had the
legislature intendéd that dismissal is the only option for noncorhpliance it could have said
sé. Of it could have borrowed the language from other statufc'e.s that set coﬁditions' precedent
to méintainin.gl any claims, such as the statute requiring notice of an actién.agamét a city -
“for any injury'_growing out of any defe;ct in the co_nditibn 6f any bridge, str'eét, _sidéwa_lk,
alley or other. public thoroughfare. KRS 411.110 (specifying in unqualiﬁéd terms that “[n]o
~ action shall 'be maiptainéd' against any city ... unless notice }{as beeq given to the méjror, .
city clerk or clerk of the board of aldeﬁﬁen in the manner brovided for the service of ﬁotice '
in actions in fhe Rulés of Civil .Procedure;”); see also KRS 411.115 (rgquiring ‘-‘no action -
‘ s:hall be fnaintained” without notice of damages, noise abatement or otherwise,‘ ariSiﬁg from |
the operation of aircraft). The Legislature included no such requirement 1n KRS 411.167.
IHI. KRS411.167 shou_ld_. be interpreted tp allow substaﬁtial compliancé.

Ke_ntucky law generally.reﬂec’c’s a strong preference “to decide -a case oﬁ its merits
whenever possible.” C.M.C. v.. ALW., 180: S..W.3d 485, 4‘90 (Ky. App. 2005); see also
Readyv. Jamis.o_n', 705 V.S.W,Zd 479, 482 (Ky. 1986) (deciding cases on the merits is among
aﬁ appellate court’s “signiﬁc'anf objectives™); Young v. J.B. Hunt*Transp., Inc., 781 S.W.2d

5
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503, 504 (Ky. 1989) (deciding cases on the merits is"‘é primary objeétive of appellate
procedure”). Consistent‘ with that preference, and to ,‘;further the legislétive intént, courts
will apply substantial compliance when a statutory provision is directory.rather than
mandatory.” Petition Committee by- and T?zrougﬁ a Majority of its Members v. Board of -
Education of Johnson County, Kentucky, }5(.J9 S.W,3dv58, '64—65'(Ky. Ai)p. .2016) (citing
Skaggs V. ijj’e,v98 S.W.2d 884, 886 (Ky. 1936»; This determination is crucial because
“[a] pfoceedi_ng not foilow_ing a mandatory provision of a statute is renderea illegal and
void, while an omiséion to observe or failure to conform to a directory prbvisidn is niot.”
Skaggs; 98 S.W.2d at 886. |
Whether a statutory provision is mandatory or directéry is not ngc’essarily resolved
| by the stafutory Iangqage. The use of the word“‘s-hall” is not determinative if the “législative
intention appears otherwise.” Id. Quoting Skaggs, this Court in Knox Coitntjz V. "Hahmons,
129 S.W.3d.839, 843 (Ky. 2004), explaine& as fqilows (emphasis added): |
In considering whether the provision is mandatory or directory, we depend
not on form, but on the legislative intent, which is to be ascertained by
interpretation from consideration of the entire act, its nature and object, and
the consequence of construction one way or the other. In other words, if the
_ directions given by the statute to accomplish a given end are violated, but
-thé given end is in fact accomplished, without affecting the real merits
of the case, then the statute is to be regarded as directory merely. '
The doctrine of substantial cémpliance was applied, for ex.a‘mple, in Webster-
Cbunty vA.,'Vc'zughn, 365 S.W.2d 109 (Ky. 1963), in which a statute provided that the
) Qompensation of evefy county officer be fixed “not latér"than the first Monday in May in
fhé 'year‘ in which such officers are elected,” -and upon failure to do S0, required that
compensaﬁon be the same as for\the preceding term. The fiscal court met on'..May 5, 195 3,

which was the first Tuesday of the month. The Court identified the issue as whether being -

6
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one -day late in fixing salaﬁes is too late according to the language of the statute._The Court_
held that it was not based on the doctrine of substantial compliance. See also George v.
Alcoholic Beverage Control anrd,\421 S.W.2d 569 (Ky. 1967) (holding that a statute must
not be interpreted so as‘ to bring about an absurd or unreasonable result and that in the
: érocess of interpretation, courts 'should look behind the strict wordiﬁg of the statute to
ascertain its purpose and :the mischief it was designed to remedy). In short, “[_s]implg
-justice” must prevail over “mere techniéality.’f Armstrong v. Logsdon, 469 S.W.2d 342,
343 (Ky. 1971) (the context of statutes of limitation). |
The purpose of KRS 41 1.167, as Representative McCoy explained when discussing
HB 429, is to “help stop frivo‘lous lawsuits” by réQuiring medical nialpractice plaintiffs to
c?ertify that they have “talked to an expert to see that there has Eeen_ a breach of the standard
of care,” generally before filing suit.’ The intention was not to bar “anyone’s access to the
coﬁrthouse,” espeéiaﬁy coming as 1t did on the heels of this ‘Co'u:,rt’s "decision in
Commonwealth v. Claycomb, 566 S.W.3d 202 (Ky. 2018).6
Here, the purpose. of KRS 411.167 was satisfied because McWhorter filed a
certificate of rﬁerit befqre.dismjssal, specifically identif;ring the expert he consulted with

who opines that Baptist Health violated the standard of care.” The only evidence is that this

is not a frivolous lawsuit.

3> See 3/1/19 Proceedings of the Kentucky House of Representatives at 39:35 available at
https://www.ket.org/legislature/archives/?nola=WGAQOS+020117 &stream=aHROcHM6L
y810Dc4ZmQxZWQINDIyLnNOcmVhbWxvY2submV0OL3dvemRwemVzey9fZGVma
W5zdF8vbXA00ndnY W9zL3dnY W9zXzEyMDExNy5tcDQveGxheWxpc3QubTN1OA
%3D%3D (last visited 12/6/22).

6 Id. at 39:55.

7 See Ex. 2 to Appellant’s Brief.
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III. Medical malpractice actlons are not special statutory proceedlngs, sothe civil
rules apply and allow amendments and extension.

Moreover, the civil rules apply to any medical malpractice action, just as to.any
- other tort ection._ As this Court reeentlyvc‘o_nﬁrmed, “Kentucky law ‘favors 'tl_1e right of .
litiga'nts"to ha\te their rights dispo'sed of on the merits ratner, than teehnical_ities,’ and
therefore courts_have broad discretion in permitting amentlments or other reasonable
changes in pleadings.’f Nami Resources Compc'z'ny,. L.L.C.v. Asher Land and Mine'rtzl, L.,
.55;1‘ é.W.3d 323, 343 (Ky. 2018), quoting 'Kentucky ﬁome Muttml Life Insura;tce Co. v. _.
Hardin, 126 S.W.2d 427, 431 (Ky. 1938). “Long ago, 1n 1953, we abandoned the old rules
of common law pleadings and adopted modern Rules of Civil Procedure. We no longer
approach pleadinés searching for a flaw, 'él techm'celity upon which to strike down e claim
or defense, as was formerty the case at common lew.”.Smith v. Isaacs, 777 S.w.2d 912,
915 (Ky. 1989).

The rnodem civil rules allow extensions of time and amendment of pleadings and
otherwme generally eschew dlsmlssal based on techmcahtles Indeed the rules apply to all -
ClVll actions except special statutory proceedings. Pursuant to Section 116 of the Kentucky N
Constltu,tlon,' CR 1 defines the scope of the civil rules’ application, statmg: “[t]nese Rules
govern procedure and practice 1n all actions of a eivil nature in the Com;t of Justice except
for special statutory proceedings....” McCann v Sulljv‘an University System, Inc., 528

+ S.W.3d 331, 333 (Ky. 2017) (emphasis in original). “A ‘special statutory ptoceeding’ is

22

one that is _-‘complete within itself having each procedural detail prescribed.’”” Id., quoting
C.C. v. Cabinet for Health and Family Services, 330 S.W.3d 83, 87 (Ky. 2011). Stated

another way, aspecial statutory proceeding for which the civil rules would not apply
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“provides for a comprehensive, wholly .self-contained ‘process that prescribes each
pr'ocedural detail of the cause of actlon.” McCann,,528 S.W.3d at 334. Such proceedings‘
include [a]n appeal from an adverse decision .of the, [Unemployment Insurance]
Cormn1ss1on and “dependency, neglect, and abuse (DNA) actions. ”Id at333.In McCann
however, this Court held that the requirements in KRS 337.385 did not prescribe ev_ery '
detail of a cause of act'ion.. There'fore,.the civil Tules, inch_lding CR 23; applied and were -
not preempted by KRS 337.385 in McCann. For thesar_ne reasons, KRS 411.167 does not
_ preempt or displace the cit;il rules here. - | | |
' Here, McWhorter moved the trial eourt for an ektension ot‘ tirhe to file a certificate
-of merit. The civil rules pror/ide multiple alternatives for the failure—if -there was- any—to
' comply with the timin;g:of the certificate of merit submission. For example,' CR 15.01
provides that leave to amend a pleading “shall be freely given when justlce 50 requires.”
And CR 6.02 allows a court to enlarge the time for-any act “reduired or allowedto be done
at or within a speciﬁed time” by a statute or by the 01v1l rules “where the failure to act was
the result ot excusable neglect.” Excusable ne‘glect-pursuant to CR 6.02(b) is an issue of
fact and equlty that requlres con31derat10n of “of all relevant circumstances su’rrounding.
the party’s omission.” Howard v. Natzonwzde Pr0p ‘& Cas: Ins Co., 306 F. App’x 265
266 (6th Cir. 2009)4 (interpreting FRCP 6(b)(1)(B), which is equivalent to CR 6.0_2(b)).
Numerous couﬁrts' have held ‘that afdelay in frling under unsettlednlaw can constitute
excusable neglect See, e.g., Goldstein v. Barron 414 N.E.2d 998, 1001 (Mass 1980) (late
filing resulted from excusable neglect where the “particular questlons of procedure” at
issue “were w1thout definite precedent”) Ramada Inns v. Lane & Bird Advert., 426 P. 2d
1395, 397 (Ariz. 1967) (where law was confused” and “unsettled,” “defendant’s delay in -

9
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| submitting its answer was oceasioned by excusable neglect”). Incleed; the Sixth .Circuit
Court of Appeals has even held that the. statute of lirnitations'was properly tolled where a
party was ignorant “of the ﬁlin_g'deadline given the linstable and unsettled nature of [the

- controlling statnte] at the crllcial time of mistake.” Griffin v. Roger_s, 399'l3.3d 626, 637
(6th Cir. 2005).
More generally, a court typicall}.l cannot dismiss an actionWith prejudice for non- -
compliance 'with'.a deadline without 'considering_ less severe alternatives. In Ward 'v'.

.Hottsman,-'SO'9 S.W. 2d 717 ('Ky. App. 1991), the Court of Appeals reversed a summary
judgment based on counsel’s failure to tlmely dlsclose an expert witness pursuant to the'
Civil Rules and the trial court’s order and deadlines, holdlng that the tr1a1 court
inappropriately apphed the “death sentence” to the case w1thout consrdenng alternative
'sanctions.. Before dismissing, the Circuit Court must consider certain factors, including:
“(1) the extent of the party’s personal responsibility; (2) the history of dilatoriness; 3)

' whether theattorney’s conduct was willful and in l)ad faith; (4) the meritoriousness of the
claim; (5) prejudice to the other party; and (6) the availability of alternatiye sanctions.”
T oler V. Rctpid American, 190 S.W.3d 348, 351 (Ky. App.'2006). While the trial court has
discretion when applying the factors,; the court has no discretion to decicle as a matter of
law that court rules and the Ward factors have no application. S'arge.nt. v. Shaffer, 467
S:W.3d 198, 203 (Ky.l 2015). A dismissal with prejudice‘i's the civil death penalty in that it‘ :
forever prelu'des‘a party from litigating the cause of. action. “[Blecause it is a final _.
termination of the litigation it should be resorted toA only in the ‘most extrenae cases’ and,
when resorted to.by the trial court, should be carefully scrutinized by an appellate court.”
Stapleton V. Shower 251 S W.3d 341, 343 (Ky. App. 2008). .
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IV. KRS 411.167(7) does not limit the time for compliance.,

In addition to the general principlés discussed above? the splac_iﬁc provisions of KRS
41'1.1»67(7) are at issue here. KRS 411.167(7) states that “in lien” of a_ceﬁiﬁéafe -of’ merit
the claimant “may provide the defendant or defc_andapts with expert information in theé form .
reé;uired i)y the Kentucky Rules of Civil Procedure,” .excluding the disclosuré_of any -
““consulting’ or noﬁtrial expert:” |

| ‘KRS 41 1..167. does not state when thé e);pért information must be provided,
although the courts belbw interpretgd the stafute as requiring the informatior%'with the
cgmpla'mt. But that interpijetation ignores that the statute provides several situations in
. which the certiﬁcate can be filed after the complaint, or even ﬁot at all. See KRS
411.167(2)(b) ‘and (5). That interpretation also i‘enders- -meaningless tlie__ provision that
allows a claimam ‘t(v) provide the expert infofmzition “in the form required By the Kentucky
Rules of -Civil Proceduie.” KRS 411.167(7). Our -Civil Rules do not provide for .an}; type
of pre-suit ideﬁtiﬁcation of expefts. Thus, there is no “form rgquired’? by our Civil Rules
that occuré pré-suit or tﬁat ‘could be filed With the pomplaint. The only logical iﬁterpretétion
of the provision allowing “expert. informatiqn’ in the. form required by the Keritucky Ruleé '
of Civil Procedu'ref’ is that KRS 411.167(7) permits the trial court to allow a party ‘toi
confirm pre-suit compliaﬁce with the expert consultation requirement after sﬁit is filed.

Statutés such as KRS 41 1.167 are to be “liberélly construed with a view to prdmoﬁe

- their objéct_s and carry out‘ the inteht of the legislature[.]” KRS 446.080(1). Given the lack
of any suitable pre-suit discox}ery procedures for expert disclosure in oﬁ Civil _Ruleé, the
most _re;eisonable interpretation of 4K.RS 4i 1.167(7) is that the Legisléture intended that the
expert information could be provided after the compiaint is filed..
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V.  Failure to comply with KRS 411. 167 is an afﬁrmatlve defense that must be
spec1ﬁcally pled. '

Baptist Health did not assert failure to cbmpiy with KRS 411.167 as an afﬁrmdtive
- defense in its answer.? KRS 411.167 is a “xnatter constituting an avoidance or affirmative-
defense” that must be presented in the Answer, CR 8.03, but - was ,not in this case. .The
Opinion below holds that the ‘Civil Rules did not require thds defénse to be afﬁrmaﬁvely
pled, but without any 'enplanation or citation to euthority. Even tne statute of lirnitntions is
an affirmative defense that must be pled. CR: 8.03. |
“As a general rule, a party’s. fallure to tlmely assert an affirmative defense waives
that defense.” American Foundeis Bank, Inc. v. Moden Investments, LLC, 432 S.W.3d
715,722 (Ky. App. 2014), citing Bowling v. Kentucky Dept. of qurections, 301 S.W.3d
478, 485 (Ky.2009). “Applying this rule would mean [the affirmative defense is] waived, '
. unless the circuit court allowed it to be presented later.” Id. at 722;_see_a2;5'o Nichols v..
Zurich American Ins. Co., 423 S.W.3d 698, 707-08 (Ky. 2014) (trie,d ceurt has discretion
“to allow or disallow a vnaived affirmative defense provided the discretion is not dbused);
CR15.01 (requmng a defendant to. seek leave of court to amend an Answer) Here, Baptlst
Health did not assert KRS 411. 167 as an affirmative defense in its answer, nor d1d it seek
leave to amend. Any reliance on KRS 411.167 remalns waived to this day.

C ONCLUSION

The language and 1eglslat1ve history of KRS 411. 167 reflect ifs intention, which is
not to bar anyone from the courthouse. KRS 41 1..1 67 should be interpreted consistent with

the flexibility inherent in the statute and consistent with general principles favoring

8 See Ex. 4 to Appellant’s Brief.
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decisions on the merits and liberal allowance for amendments and extensions. This Court

should reverse the dismissal of the claims here and remand for discovery.
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