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INTRODUCTION
This appeal concerns whether the Kentucky Constitution protects the right to
obtain an abortion. The text of the Constitution, case law interpreting it, and the Com-
monwealth’s century-long history of protecting unbora human life to the fullest extent
“possible all confirm that the regulation of abortion in Kentucky is an issue left to the

people’s representatives in the General Assembly.

'STATEMENT CONCERNING ORAL ARGUMENT
The Court’s opinion and order granting transfer stated that ofal argument will
be heatd on November 15, 2022. The Attorney Genetal looks forward to addressing

the Court at that time..
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STATEMENT OF THE CASE
Although itis much cheaper to ask a coutt to order the
social change wanted rather than to go through the
time-consuming, expensive and inconvenient process
of persuading voters or legislators, the fact remains that the
propet forum to accomplish a change [to Kentucky’s abortion Jaws]
is a policy process to be consigned to the legislature.

Sasaki v. Commonwealth, 497 SW.2d 713, 715 (Ky. 1973)
(Reed, J., Palmore, CJ., concurring)

When two Justices on Kentucky’s high court penned these words, the U.S. Su-
" preme Court had just decided Roe v Wade, 410 U.S. 113 (1973), and thus overturied
 Kentucky’s decades-long prohibition of abortion passed by the General Assembly. In
the 50 years that followed, 2bortion became “one of the most contentious policy and
© political issues of our time” See EMW Women's Surgical Cir, PS.C. . Can- .
erom, -— S.W.3d —, 2022 WL 3641196, at ¥4 (Iy. Aug. 18, 2022) (Miufon, C.J., concut-
ring in part and dissenting in part). More to the point, Roe 2. Wade “sparked a national
controversy that . . . embittered our political culture for a half century.” Dobbs ». Jackson
Women’s Health Org. , 142 8. Ct. 2228, 224!1 (2022). And it did so by putting the judiciary
at the center of the political firestorm. -

The decision below threatens to take Kentucky’s judiciaty down that same path.
Less than a month after the U.S. Supreme Court’s decision in Dobbs, a siﬁgle circuit
judge cre'a;ted the Kentucky version of Roe ». Wade. The circuit court temporarily en-
joined the enforcement of two duly enacted laws regulating abortion: after declaring

that there is a substantial likelthood that the Kentucky Constitution protects abortion.



As to this legal conclusion, the Attor_ney General will not mince wotds. The»
claim that K-eutucky’ s Constitution protects abortion is detached from anything that
resembles ordinary legal reasoning, Since 1879, Kentucky’s co'urts‘have recognized the
General Assembly’s prerogative to prohibit abortion. See Mitchel! . Commonwealth, 78
Ky. 204, 2_09—‘1‘0 (Ky. 1879). And just before Roe was decided, this Court’s predecessor
reaffirmed that .re'gulaﬁng abottion is a matter for the legislature. ‘S ee Sasaki v. Commion-
wealth, 485 S.W.2d 897, 902-04 (Ky. 1972) (Sasaki I), vacated by Sasaki ». Keﬂfﬂfkj}: 410
U.5. 951 (1973). No Kentucky case has'come close to saﬁng otherwise. That is because,
like the U.S. Constitution, Kentucky’s Constitution “is—ncutral on the issue of abortion
and allows the people and their elected representatives to address the issue through the
democratic process.” See Dobbs, 142 S. Ct. at 2306 (Kavanaugh, J., concurring).

By holding otherwise, the circuit court arrogated to itself the Gen;eral Assem-

€

bly’s policy-making prerogative to “weigh[] intetests” that are .“heavy’ > and “ﬁ—
portant.” See EMW, 2022 WL 3641196, at *2 (Keller, J., concurting in result only). If
the Court upholds the circuit court’s reasoning, its docket will soon be filled with case
after case asking how far the newfound right to abortion goes. Does the alleged right
restrict the Generalf&ssembly from prohibiting aboriiqns in which an unbo'm child is
tipped apatt imb by limb while his or her heart is beating? KRS 311.787(2). Ot does
the Kentucky Constitution allow the General Assembly to ban pérformjng abortions
that the provider knows are sought because of the racé, gender, c;r disability of an un-

born child? KRS 311.731(2). Or does our Constitution allow the General Assembly to

merely requite that, before an abortion, a pregnant woman be shown the ultrasound



image of her unbosn child and hear her child’s heartbeat? KRS 311.727(2). Make no
mistake, if the Coutt recognizes an unwritten tight to abortion in the Kentucky Con-
stitution, issues like these will soon be at the Court’s doorstep, given that the Appellees
have spent years challenging virtually every restriction on abottion in Kentucky, no
matter how modest. Seg, ., EMW Women’s Surgical Ctr., P.5.C. v. Friedlander, 978 F.3d
418 (6th Cir. 2020); EMW Women's Surgical Cir, P.S.C. v. Friedlander, 960 i:“.3d 785 (6th
Cir. 2020), vacated by 2022 WL 2866607 (6th CJ.r July 21, 2022); EMY Women’s Surgical l
Cir, P.5.C. v. Beskear, 920 F.3d 421 (6th Cir. 2019).

No one doubts that the “[d]ebate regarding abortion access will continue to
permeate our political discourse for years to come.” See EMIY, 2022 WL 3641196, at
*3 (Mnton, C.J., concurting in part and dissenting in part). Although Kentuckians dis-
agree about whether Roe s];lould have been overturned, the virtue of this new paradigm
is that Kentuckians now get to decide for themselves an issue that implicates “matters of
life, death, and health.” Se¢ 7d. at *2 (Keller, J., concutring in result only). If KKentuckians
think the two laws at issue hete are too restrictive, they can elect legislators who share
their views so that the Commonjwealth’s public policy can self-correct. After Dobbs,
there is now “the possibility for compromise at the local level.” Se¢ Preserm-Cleveland v.
MeClond, 994 F.3d 512, 537 (6th Cir. 2021) {en banc) (Sutton,.]., concurﬁgg). Such
compromises may well lead to state policies that are “more stable, less p-o]itica], more

fair, [and] sometimes mo[re] lasting.” Sez 7d.



On June 24, 2022, the U.S. Supreme Court decided Dobbs. The Court held that
its decisions establishing a federal right to abortion—Roe and Planned Parenthood of oui);—
castern Pennsyhania v. Casey, 505 U.S. 833 (1992)—“must be overruled” because those
decisions v;ere “egregiously wrong from the start.”” Dobés, 142 S. Ct. at 2242-43. The
Court thus “return(ed] the issue of abortion to the people’s elected representatives” 1d. at
2243 (emphasis added).

Not content to make their case to the Kentucky General Assembly, EMW
Women’s Surgical Center, Ernest Marshall, and Planned Parenthood Great Northwest,
Hawai’i, Alaska, Indiana, and Kentucky, Inc. (“Facilities”) sued in Jefferson Circuit
Coutt to block enforcement of two laws regulating abortion in Kentucky. Ex. 1 4.
Both laws passed the Kentucky General Assembly in 2019 with bipartisan majorities.

The first, the Human Life Protection Act, prohibits most abortions in the Com-
monwealth. KRS 311.772(3)(a). The second, Kentucky’s Heartbeat Law, prohibits an
abortion after an unbon-l child has a detected heartbeat. KRS 311.7706(1). Both laws
contain a health exception to protect pregnant women. The Human Life Protection
Act allows “a licensed physician to perform a medical procedute necessary in [his ot
" her] reasonable medical judgment to prevent the death or substantial tisk of death due -
to a physical condition, or to prevent the serious, permanent impairment of a life-sus-
taining organ of a pregnant woman.” KRS 311.772(4)(a). Th-e Heartbeat Law pfovi(ies

similatly. KRS 311.7705(2), .7706(2)(a).



The citrcuit court issued a restraining order as to both laws without providing
one word of factual or legal analysis. Ex. 2. The circuit-coust also scheduled a hearing
;)n £he Facilities” motion for a temporary injunction for .the next week. That hearing,
however, looked like what one would expect from a legislative committee hearing in
the Capitol Annex, not a judicial proceediﬁg about questions of constitutional law.

The Facilities tried to show that prohibiting abortion is not sound public p olicy.
Yet even that effort fell short. Their primary witaess, Dr. Ashlee Bergin, who at the
tiﬁ-1e performed abortions at EMW, refused to answer basic questions about unborn
children. When asked whether she views an unborn child as a patient, she responded:
“I just don’t think of it in those tetms.” Ex. 3 at 65:3. When asked u.rhether an unborn
child is 2 human. being, she countered again: “T don’t think of it in those terms.” I4. at
66:22. And when asked whether the fertilization process creates human life, Dr. Bergin
stated that “I never have really given the matter much -- that much thought.” Id, at
76:11-12.

The Facilities” other witness, Jason Lindo, an economics professor, fared no
better. His testimony “stands for the proposition that Kentucky’s laws restricting or
banning abortions will lead to fewer abortions'in the Commonwealth.” Id. at 133:22—
134:1.-Professor Lindolsaﬁv this as leading to “deleterious economic consequences,”
becailse raising children is expensive and would distupt some women’s career develop-
ment. 12 at 137:2-8, 163:18-23. Professor Lindo, however, was “not familiar” '.with

Kentucky’s safe-haven law, 7. at 163:24-164:1, which gives a parent who brings an



infant to a specified location the dght to .leave the child there anon-ymously, KRS
216B.190(3); KRS 405.075(2).

Professor Lindo also testified that a disiarop ortionate number of minority
women receive abortions. Ex. 3 at 148:10-16. He thus agreed that if the laws at issue
are enjoined, there would be fewer minority children bom in the Commonwealth in
the coming years. Id. at 1-48:21—149:7. When asked whether mote miﬁoﬁty children in
Kentucky was a good or bad thing, Professor Lindo refused to answer: “I am not mak-
ing any value judgments here today.” I4. at 149:8-10.

The Commonwealth’s witnesses crystallized the terms of debate- ever; further.
Dr. Monique Chireau Wubbenhotst, an OB-GYN who trained at Brown, Harvard, and
Yale, 7d. at 176:18-25, explained how a distinct human being forms right after fertiliza-
tion, and that within about f01\1x weeks the cells that will eventually make up the cardi-
ovascular system have already formed, 72. at 185:12-188:3. By nine to ten weeks, “the
fetal heart functions as it will in the adult™ Id. at 188:13. Soon after, “fingerprints ate
discernible,” and the unborn child will have detectable electrical activi.ty in his or her
brain. I at 188:17-20. |

The Commonwealth also presented the testimc;ny of 2 renowned pr.ofessor of
public bioethics. Professor Carter Snead testified that Kentucky’s statutory definition
of an unborn human being is “a faitly standard ;:leﬁnition that represents one perspec-

tive in the mainstream of the debate about the motal standing of the unbom human



being.” Id. at 256:8-10. Kentucky’s p;)ﬁcy judgment, Professot Snead continued, *“re-
ﬂec.ts the view, a capacious view of the human family that includes all human beings,
bom and unbom.” Id. at 257:8-10. |

The circuit coutt granted the Facilities’ motion for a temporaty injunction as to
both laws. Ex. 4.at 20. In doing so, the circuit cout not only held that thee is a “sub-
stantial likelihood” that Kentucky's Constitution protects abortion, it also he1-d £hat'the
challenged laws likely violate the equal-protection provis.‘ions in Sections 1, 2, and 3 of
the Constitution, as well as the religious-freedom protection in Section 5. Id. at 1. The
Facilities, however, never pressed the latter two claims. Finally, the circuit coutt held
that the Human Life Protecﬁoi; Actis likely an unconstitutional delegation of legislﬁtive
authority. ld

. The Attomey‘.General promptly sought interlocutory relief under CR 65.07. The
Court of App‘éals (L. Thompscsn, J.) stayed the circuit C(.)urt’s temporary injunction
under CR 65.07(6). Ex.-S at 6. On 2 motion for extraordinary telief under CR 65.09,
this Court declined to lift that stay and transferred this matter to its docket. EMIY,
2022 WL 3641196, at *1 (plurality op.).

| ARGUMENT

A patty adversely affected by a temporary injunction can seek immediate appel-
late relief. Cii 65.07(1). An appellate court reviews tha’é temporary injunction for an
abuse of discretion. Baone Creek Props., LLC v. Lexington-Fayette Urb. Cnty. Bd. of Adjust-
ment, 442 SW.3d 36, 38 (Ky. 2014). Although this standard of review gives' deference

to a citcuit judge, that deference only goes so far. A temporaty injunction cannot be



“atbitrary, unreasonable, unfair, or unsupported by sound legal principles.” Cameron ».
Beshear, 628 S.W.3d 61, 72 (Ky. 2021j (citation omitted). More to the point, an error of
law amouats to an abuse of discretion. Id. As does the circuit court substituting its view
of the public intetest for that determined by the Kentucky General Assembly. See 72. at
78. An abuse of discretion also occurs when the circuit coust fails to address the irrep-
atable harm caused by‘r not enforcing a duly enacted law. See 74 at 73.

To secure a temporary injunction, a movant must show three things. Fitst, the

- movant must show a “substantial question” on the merits. Id. at 71 {citation omitted).
A temporaty injunction, in other words, should not issue in “doubtfu_l cases.” Commion-

" wealth ex rel. Conway v. Thompson, 300 SW.3d 152, 161 (Ky. 2009) (citation omitted).
Second, the movant must show that he ot she will suffer irreparable harm. Cameron,
628 5.W.3d at 71. In a case challenging the constitutionality of a statute, the irreparable-
harm showing is “fed to” the movant’s likelihood of success on the meﬁts;, given that -
“non-enfotcement of a duly-enacted statute constitutes itreparable harm to the public
and ‘th'e government.” 14, at 73. And third, the movant must show that the equities
{vcigh in his or her favor, which includes consideration of the public interest. Id at 71.
On all three counts, the circuit court badly abused its discretion. Most im-
portantly, there is no conceivable basis for finding that the Facilities will prevail on the
merits. Andlbecause there is no legal support fér their novel claims, th.e Facilities can-
‘not show an irreparable injury. Lastly, the equities overwhelmingly weigh against a tem-

porar-y injunction because the Commonwealth and the public are itreparably harmed



whenever a court enjoins enforcement of a duly enacted statute. All the mote so-given
that protecting unborn human life is at stake here.
L, The Facilities have no chance of success on the ﬁxerits.

The cixcuit coust was egregiously wrong in its evaluation of the merits. Only by
ignoring the text of Kentucky’s Constitution, overlooking the Commonwealth’s his-
tory, and expanding Kentucky precedent beyond its breaking point was the circuit court
able to divine—for the first ime in the Commonwealth’s histoty—an unwritten rght
to abortion in the Kentucky Constitution. The Facilities are of course allowed to pur.sue
such a novel claim to final judgment. But their case is “doubtful” at best, so a temporary
injunction is hot approptiate in the meantime. See Thompson, 300 S.W.3d at 161 (citation
omitted). |

The discussion below of the merits proceeds like this: First, the Attorney Gen-
eral._di_scusses the Faciliies’ lack of constitutional standing. Second, he discusses the
Facilities’ claim that the Kenm® Constitutton contains an unwritten right to an abot-
tion. Third, he discusses the other claims consideted by the ci:cuit'court.. 1 Fourth, at
the directon of the Court, the Attorney General discusses thla effect of Kentucky’s

prohibition c_>f abortion after 15 v}eeks on the two laws at issue here.

! The circuit court found that the Human Life Protection Act “does not adequately
give notice” of its effective date. Ex. 4 at 11-12. In their CR 65.07 response in the
Coutt of Appeals (at 22 n.2), the Facilities conceded that this claim is now moot. The
Attorney General agrees. If the Court disagrees, the Attorney General incorporates his
argument (at 45—47) from the CR 65.07 motion he filed in the Coutt of Appeals.



A.  The Facilities lack third-party standing.2

The circuit court should have turned away the Facilities’ claim that the Kentucky
Constitution protects abortion based on standing alone. Constitutional standing is a-
prerequisite to any suit filed in Kentucky’s coutts. Commonwealth Cabinet for Health &
Fam. Servs., Dep’t for Medicaid Servs. v. Sexcton ex rel. Appalachian Reg'l Healthcare, Ine., 566

S.W.3d 185, 196 (Ky: 2018). “Before one seeks to strike down a state statute he must
show that the alleged unconst'ttutional feature ff_f]-:;»tr&f him?” Second S, Props., Inc. v. Fiscal
Ct. of Jefferson Caty., 445 S.W.2d 709, 716 (Ky. 1969) (emphasis added).

Even if tﬂe Kentucky Constitution protects the right to an abortion (1t does
not), any such right would belong to pregnant women, not to abortion providers. The
Fadilities do not claim that they have a constitutional right to perform abortions. In-
stead, they try to represent the alleged constitutional rghts of pregnant women, none
of whom are parties here. Ex. 1 ] 96, 102, 126, 130.

This Court has rejected just such an effort to represent a third party’s rights in
a constitutional challenge to state law. Assocated Indus. of Ky. v. Commonwealth, 912
S.W.2d 947, 951 (Ky. 1995). In Associated Industries, an employer sought to represent its
employees’ intetests in challenging a Kentucky law that affected them, which meant
that “the .affected parties” were “not before the court.” Id. at 950. The Coutt refused
to allow third-party standing, holding that “[t]he assertion of one’s own legal rights and

interests must be demonsteated and the claim to relief will of rest upon the legal rights

2 The Attomey General presetved this argument in his response to the motion for a
temporary injunction (at 2 n.2,4) and in his incorporated motion to dismiss (at 4—6).
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of third perso.ns.” Id. at 951 (emphasis added). Tﬁs holding forecloses any assertion of
third-party standing here. The Facilities are aoing exactly what Associated Industries pro-
hibits—“restfing] upon the legal rights of third persons” to bring suit. See 74,

The circuit coust relied on federal case law about abortion to conclude other-
wise. ﬁx. 4 at 6. Tt is true that, before Dobbs, federal coutts created a special catw;.-out
to allow abortion providets to reptesent pregnant women. See June Med, Servs. LI.C. ».
Russo, 140 S. Ct. 2103, 2118-20 (2020) (plurality op.); Singlson ». Wulff, 428 U.S. 106,
113-18 (1976) (plutality op.). But Dobés discredited that precedent by holding that these
cases “ignored the Coutt’s third-party standing doctrine.” 142 S. Ct. at 2275 (emphasis
added). And?DabbJ included an illustrative footnote showing how abortion case law had
bent the normal rules for third-patty standing. Id. at 2275 n.61. Debbs can only be read
to co.ndude that abortion-specific rules about third-party standing ate no more. See
SisterSong Women of Color Reprod. Just. Collective v. Governor of Ga., 40 F.-4th 1320, 1328
(11th Cir. 2022) (“Because we take the Supreme Court at its word, we must treat parties
in cases concetning abortion the same as parties in any other context”). In fact, alt-
hough it found thitd-patty standing, the circuit court ackn.owled-ged that Dobbs “ex-
pressed displeasure with how abortion related litigation has proceeded with the d6c~
trine of third party standing.” Ex. 4 at 6 n.2.

Even if the Court were to overrule Associated Indusiries and hold that third-party
standing can exist sometimes, this is not one of those circumstances. The U.S. Supreme
Court’s decision in Kowalski v. Tesmer outlines the “limited” situations in federal court

in which one patty can assert another’s rights: when a plaintiff shows (1) he or she “has
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a ‘close’ relationship with the petson who possesses the right,” and (i) thete is “a ‘hin-
drance’ to the possessor’s ability to protect his own interests.” 543 U.S. 125, 129-30
(2004) (citation omitted).

The circuit court did not engage with this two-part test. Had it done so, the
circuit court would have found that the Facilities cannot invoke any third-party rights
that pregnant women may have. The Facilities have offered no evidence to establish
that they have a f‘close” relationship with unidentified, future pregnant women who
will seek_ an abortion. See June Med. Servs., 140 S. Ct. at 2168 (Alito, J., dissenting) (“[A]

_woman who obtains an abortion typically does not develop a close relationship with
the doctor who perfo;:tns the procedure.”).3 And the fact that the Facilities seek to
represent an unnamed and undefined group of ‘ﬁlture pregnant women Iunde'rscores
the lack of a close relationship. 'S;e Kowalskz, 543 U.S. at 130-31. Indeed, the Suprerﬁe '
Court has held that a pediatrician cannot defend a State’s abortion law on the theory
that unborm children are his future potential patients. See Diamond 2. Charks, 476 1.S. .
54, 66 (1986). And the.Faci]ities have offered no evidence to establish that pregnant
women cannot protect their ow"n. trights. To the contraty, “a woman .who challenges an

- abortion testriction can sue undet 2 pseudonym, and many have done so.” June Med,

Servs., 140 S. Ct. at 2168.(Alito, ]., dissenting).

3 The Facilities have criticized relying on Justice Alito’s dissent from June Medical to
discuss the contours of third-party standing. But Dobés relied on it to show how prior
decisions “have ignotred the Court’s third-party standing doctrine.” Dobbs, 142 S. Ct. at
2275 & n.61.
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B. The Kentucl;y Constitution does ;10t protect abortion.*
1. The Kentucky Constitution does‘not mention abortion.

When Kentucky coutts interpret our Constitution, they “lool;: first ami fotemost
to the exp;:ess langnage of the provision.” Weffezﬁelﬁ v. Ward, 599 S.W.3d 738, 747 (Ky.
2019). But the word “abortion” appears nowhere in any.of the 263 provisions that |
ﬁake up Kentucky’s charter—a point the circuit court acknowledged. Ex. 4 at 10.

Without a textual hook fot its holding, the circuit court resorted to the lofty
notion that out framerg “crafted] broad sentiments, ideas, and rights they value and
chol[]se to protect.” I4. The circuit court also stated that Kc_:n;:uckj’s Constitution “miust
- protect more than just the words explicitly enumerated on the page in order for .the
purpose behind the wotds to have effect.” Idj.The circuit court cited nothing for its
words-don’t-matter theory c;f .consti'tutional interbretaﬂog. And it is easy to see why.
This r.l-otion offends “[t]ﬁe basic rule” of constitutionﬂ inferpretation: “to interpret a
constitutional provision according to what was said and not what might have been said;
according to wha£ was included and not what might have been included.” Sez Common-
wealth v. Claycomb, 566 S.W.3d 202, 215 (Kfr. 2018) (citation omitted). In fact, “[g] either
legislatutes not courts have the right to add to or take from the simple words and

- meaning of the [Clonstitution.” IZ. (citation omitted). And it is “presumed that in fram-

4 The Attorney General preserved this argurnent in his response to the motion for a
temporaty injunction (at 2 & n.2) and in his incorporated motion to dismiss (at 11-21).
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ing the [Clofistitution great care was exercised in the language used to convey its mean-
ing and as little as possible left to implication.” Westerfield, 599 S.W.3d at 748 (citation
omitte-d). |

In shott, the text of the Constitution shows that the Facilities’ case is “doubtful’f _
at best. See Thompson, 300 S.W.3d at 161 (citation omitted).

2. 'TheDebates confirm that the Constitution does not protect
abortion.

The Debates that led to our Constitution also cut against the Facilities. The
Debates show that not one Delegate even suggested that Kentucky’s Constitution
would protect abortion.

The word “abortion” appeats onlj-r three times in the Debates. bebates from
. 1890 Constitutional Convention at 1099, 2476, and 4819. First, the Deleg;fates recog-
nized that abottion was a ctime in the Commmonwealth. That tecogﬁdon came during'
a discussion of the Govetno;;s pardon power. Id. at 1099: The second reference to
abc;rtion no.tes that it was also a crime in Indiana, 74, at 2.476, and the final reference
uses the term in a different context not r_elevgnt here, 74. at 4819. So if the Debatées |
shed any light on the issue, they recognize that abottion can .‘be a ctime. More im-

portantly, the fact that no Delegate stated that the provisions under consideration
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would protect the tght to abortion 1s compelling evidence that Kentucky’s Constitu-
tion does not contain such a rght.

3. Kentucky case law and histoty foreclose an unwritten right
to abortion.

The circuit court’s metits analysis simply cannot ovetcome nearly a century-
and-a-half of judicial precedent, not to mention the Commonwealth’s century-long his-
tory of protecting unborn human life to the fullest extent allowed by law.

a. As eatly as 1879, this Coutt’s predecessot recognized the common-law crime
of performing an abortion because, at the time, Kentucky’s statutes were “silent in
reference to this matter.” Mifhel/, 78 Ky. at 205, 210. At issue in Mifche// was .Whether
an indictment charging an individual with performing an abortion needed to specify
that “the woman was quick with child,” 7. at 210, meaning that she had felt the baby
move in the womb, Dabbs, 142 S. Ct. at 2249. While some authority supported the claim
that abortion was prohibited at all stages at common law, Mzzhell, 78 Ky. at 20607,
- Mischell reasoned that, under the common law, the indictment needed to specify that
the woman was quick with child, 7. at 210.

But Mitshell did not stop there. Instead, it explained exactly how the General
Assembly could regulate abortion beyond what the common law prohibits:

In the interest of good morals and for the presetrvation of sodety, #he Jaw

should punish abortions and miscarviages, wilfully produced, at any time during the

period of gestation. 'That the child shall be considered in existence from the

moment of conception for the protection of its rights of property, and

yet not in existence, until four or five months after the inception of its

being, to the extent that it is a crime to destroy it, presents an anomaly

in the law that onght o be provided against by the law-making department of the
Sovernment.
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I4. at 20910 {(emphasis added). This passage can only i:e read as recognizing the Gen-
eral Assembly’s legislative powes to prohibit abottion at any point duting pregaancy.
See 7. To repeat, nearly 150 years ago, this Court’s predecessor held that “the law
should punish abostions and miscarriages, wilfully produced, at any time duting the
petiod of gestation™ and that this “ought to be provided agaiﬁst by the law-making
department of the government.” I7. |

Mitchell came at a key time in outr constitutional history—ijust 12 years before
we adopted our current Constitution. This means that when the Delegates came to the
Debates, they discussed matters against Mitchell's background; rule that the General As-
senl1bly had the powet to “punish abortions and miscarriages, wilfully produced, at any
time during the period of gestation.” See #d. And aé discussed above, not one Delegate
disclaimed Mitshell. As a result, there is no basis to dispﬁte that our current Constitution
did anything but carry forward Mitchell’s recognition that the General Assembly can
prohibit.all abortions.5 Sez Wilson . ‘Cammarzwealz‘b, 60 S.W. 400, 401 (Ky. 1901) (recog-
nizing after Mzzchel/ and after our Constitution was adopted that “[t]here is no statute
in this stat;a changing the common-law rule”). '.

b. In 1910, the General Assembly acted consistent with Mitchellby passing a law
regulating abortion mc;re strictly than the common law. This law changed the “re-

stricted common law rule [from Mizhel]] . . . in this jurisdiction.” Fiteh ». Commonmwealth,

5 The citcuit court briefly discussed Mitchell, Bx. 4 at 13—14, but it failed to acknowledge .
the decision’s recognition that the General Assembly can prohibit abortion “at any time
during the period of gestation.” Mitehell, 78 Ky. at 209. Mizche// matters here not because
of what it said about the common law, but because of what it said about the General
Assembly’s policy-making prerogative.
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165 5.%.2d 558, 5-60 (Xy. 1942). The 1910 law prohibited performing an abortion at
' any stage of pregnancy with an exception to presetve the life of the mother. The statute
provided:
It shall be unlawful for any person to prescribe or administer to any
pregnant woman, or to any woman whom he has reason to believe preg-
nant, at any time during the period of gestation, any drug, medicine or
substance, whatsoever, with the intent thereby to procute the miscar-
tage of such.-woman, or with like intent, to use any instrument or means
-whatsoever, unless such miscarriage is necessary to presetve her life.
1910-Ky. Acts, Ch. 58, § ;l, codified at Ky. Stat. 12192 (1915), recodified at KRS 436.020
(1942). Thus, starting in 1910, Kentucky prohibited all abortions except when neces-
sary to preserve the mother’s life.
This statute remained on the books for 63 yeats—until after Roe was decided.
Not once did this Court’s predecessor suggest that this prohibition was uncénstitu—
tional. And the Court had plenty of opportunities to do so. Before Roe, this Coutt’s
predecessor “regulatly affirmed convictions for abortion without aﬁy hint that either
the prosecutiéns ot convictions violated the Kentucky Constitution.” Paul Benjamin
Linton, Abortien Under State Constitutions, A State-by-State Analysis 177 (3d ed. 2020).
In fact, mere months before Roe, this Court’s predecessor unanimously rejected
a constitutional challenge to Kentucky’s prohibition of aborfion. In Sasak: I, the Court
determined that “the State has a compelling reason for an interest in the existence of
the current abortion statute.” 485 S.W.2d at 902 (citation omitted). The Court also held
that any balancing of intetests in deciding whether and at what stage to prohibit abor-

tion “would be a matter for the legislature.” Se¢ id, (citation omitted). The Court took

pains to note its “obligation to exercise judicial restraint in nullifying the will and desizes
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expressed by a duly enacted sta;tute of long standing on a matter of deep significance
to the way o% life, attitude or mind and individuf;d petsonal faith of the whole people of
a sovc:ccign state.” I4, (citation omitted). So committed was this Court’s predecessor to
this principle that it upheld the 1910 statute even though the Court “fe[lt] the statute
could and should be reformed to more fairly recognize the intetest of the pregnant |
woman.” Id. (citation omitted).

Obviously, Roe shifted this landscape as a matter of federal law. Iﬂ"’Roe’ s wake,
this Court’s predecessor begrudgingly .acknowl;d'g;ed that‘ it was “compelled” to find
Kentucky’s prohibition of abortion unconstitutional under the federal Constitution.
Sdsaki 1, 497 S.W.2d at 714. But three Justices wrote separately to emphasize that-the
General Assembly has the power to prohibit abottion and that Roe was wrong to'con-
clude otherwise. Justice Osbome believed that Ree “usurp[ed] the rights of the several
states in this Union to determine for themselves what cons'titutes a crime and to en-
force their own cnmmal laws.” Id. (Osbotne, J., concurring). Justice Reed, joined by
Chief Justice Palmore, said that Roe was not based on “any legal principle that the judi-
claty may propeth.r rely upon.” Id. at 715 (Reed, J., concurring). More specifically, Jus-
 tice Reed and Chief Justice Palmore underscored that the regulation of abortion should
be referred “to the political process even though groups would be angered.” Id. at 715.
They summed up: |

Although it is much cheaper and easier to ask a court to (.:order the social

change wanted rather than to go through the time-consuming, expensive

and inconvenient process of persuading voters or legislators, the fact re-

mains that the proper forum to accomplish a change such as is involved
here is a policy process to be consigned to the legislature.
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Id. Thus, following Roee, at least three r;tlembcrs of this Court’s predecesso; remained
ﬁtm in the conviction that regulaﬁng'aborﬁon is 2 matter for the legislature. |

. 'ihere is one final bookend to Kentucky’s long history of protecting unbom life
to the greatest extent allowed by law. The year after Roe was decided, the General As-
s-embly revised its abortion-related statutes to comply with Roe. See Wolfe v. Schroering,
388 F. Supp. 631, 633 (W.D. Ky. 1974), affd in part, rev'd iﬂ;i)an‘, 541 F.2d 523 (6th Cir.
1976). Although the legislature repealed the prohibition of abortion dating to i910,
1974 Ky. Acts, Ch. 255, § 19, it did so only because of Roe. And soon after Roe, the |
‘General Assembly made its intent clear: “If . . . relevant judicial decisions are reversed
* ormodified, fhe declared policy of this Commonwealth to reco@e and to protect the
lives of a// human beings .reg'ardless of theit degree of biological development shal be
Sully restored” KRS 311.710(5) (1982) (emphasis added), 1982 Ky. Acts, Ch. 342, § 1(5).
This pr;wisién remains a patt of Kentucky law to this day, 40 yeats later. So dm:mg the
decades that Roe was the law of the land, Kentucky’s legislature was mﬁagging n i;cs
view that “all” human life should be protected.

* * *

In sum, in the 140 plus years since Mizchell, the General AssembI.y has had the
policy-making prerogative to prohibit all abortions. This Court’s predecessor reaf-
firmed as much in Sasa&i I just months before Roe was decided. Consistent with this
case law, from 1910 until after Roe, the General Assembly prohibited all abortions, with
an exception to protect the mother’s life. And even after Roe, three members of Ken-

tucky’s high coutt reiterated the General Assembly’s legislative power in this regard.
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And sl;lortly after Roe‘ax‘ld following, the General Assembly continually expressed Ken-
tucky’s policy preference to protect all human life. ﬂe Human Life Protection Act and
the Heartbeat Law ate simply patt of this cerlltury~long tradition <-3f protecting unborn
human life in the Commonwealth to the fullest extent possible.

Why does this history matter? It mattets bécauée it shows just how jarring to
our legal system the circuit court’s holding really is. Its holding con’tradic.ts more than
a century of Kentucky jﬁrisprudence and historyT Not only that, the circuit court’s de-
cision flouts “the actual, practical construction that .I.la's been given to [the Constitution]
by the people.” See Graniz v. Grauman, 302S.W.2d 364, 367 (I{y;.'1957). “This rich history
should not be so lightly discarded—particularly not at the temporary-injunction stage.
See :l”boﬂgwon, 300 5.W.3d at 161. Instead, under the circumstances, it should be “enti-
ded to controlling weight.” Sez Gransg, 302 §.W.2d at 367.

4. No case law supports the cirguit court’s decision.

With the constitutional text, case law, and history so clearly against it, the circuit
court ret're‘at.ed to Kéntucky case law that has nothing to do with-abortion. Ex. 4 at 12—
13: Essentially the only case that the circuit cout cited was Commonwealth v. Wasson, 842
5. W.2d 487 (Ky. 1992). But it extends Wasson beyond even its own terms to derive
from'it a constitutional fight to abortion.

In Wasson, this Court held that a ciminal statute prohibiting consensual sexual
intercoutse “with anothet person of the same sex”- violated a right to privacy in Ken-
tucky’s Constitution. Id at 488, 492-99. To si‘.at;: the obvious, Wassen had nothing to

do with abortion. In fact, abortion was nowhete mentioned in the decision. Nor does
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Wasson say anything that impeaches the conclusion of Miwhel] and Sasaki I that the
General Assembly can prohibit all abortions if it sees fit.

The cn:cult court reached a contrary conclusion by relying on Wassor’s disc;zs— _

sion of a right to privacy. Ex. 4 at 13. The circuit coutt read Wasson very broadly, re-

‘jecting any assertion that it “is limited to the context of ptivate sexual activity between
consenting adults.” Id. at 13 n.6. By the circuit court’s telling, Wasso# stands for “a much
broadt'ar and mote fundamental right” to privacy. I4.

This expa\.;lsive reading ignores what Wasson said about its own scope. Wasson
cue@y and repeatedly emphasized that the right to ptvacy it recognized does not
extend to conduct that adversely affects someone else. For example, in discussing the
constitutional Debates, the Court quoted a Delegate who discussed “protect[ing] each
mndividual in the rights of life, liberty, and the pursuit of happiness, provided that he
sha:ll in no wise injure his neighbor in so doing.” 842 S.W.2d at 494 (citation omitted).
Wasson expressly adopted this limiting principle, holding that private conduct “which
does not operate to the detriment of others, is placed beyond the reach of state action by the
guarantees of liberty in the Kentucky Constitution.” I4. at 496 (emphasis added) (intet-
nal quotation marks omitted). That is to say, Wasson expressly ptemised its holding on

the conduct at issue “not operat[ing] to the detiment of others.”6 I4.

6 According to Wasson, the “leading case” on the right to privacy in Kentucky is Com-
monwealth v. Campbell, 117 S.W. 383 (Ky. 1909). Campbell dealt with a person who pos-
sessed “liquor for his own use, and for no other purpose.” Id at 384. This Court’s
predecessor held that “[tJhe history of our state from its beginning shows that thete
was never even the claim of a right on the part of the Legislature to interfere with the

citizen using liquor for his own comfort, provided that in so doing he committed no offense
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In framing 1ts analysis, Wasson returned to this point so many times that it can-
not be missed. Se¢ /4. at 493 (Sexual intercoutse “conducted in private by consenting
adults is not beyond the protections of the guarantees of indiv.idual liberty . .. ."); #d. at
494-95 '(“it is not within the competency of government to invade the privacy of a
citizen’s life and to regulate his conduct in matters in which he alone is conicerned, or
to prohibit him any liberty the e);e'rcise of which will not directly injure society.” (em-
phasis omitted) (citation omitted)); 7. at 496 (“The power of the state to regulate and
control the conduct of a private individual is COﬂﬁilled to those cases where his conduct
injudously affects othets. With his faults and weaknesses, which he keeps to himself,
and which do not operate to the detriment of others, the state as such has no concerns.”
(citation omitted)).

This repetition in Wasson can'ndt be written off as idle language. It was Wasson
making clear—c;ver and over—that the right recognized there has no application whéﬁ
one person’s conduct harms another. That is to say, whatever the scope of K.entucky’ s
rght to privacy, it does not protect conduct that oper‘ates‘ to the detriment of another.
Even the dissent agreed that this was the “major prcmise’.’ -of Wasson. Id. at 505 (Lam-
bert, J., dissenting).

Taking Wasson atl tts word, Wasson does not apply here for the simple reason

that abortion in fact operates to the detriment of someone else: most obviously, unborn

a;gaimtpublz'f decency by being intoxicated . . . . Id at 385 (emphasis added). Campbel/ thus
recognizes the same limiting principle as Wasson. :
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children.” The U.S. Supreme Court has recognized this very distinction. As the Su-
preme Coutt explained in Dobbs, “decisions involving matters such as intimate sexual
relations, contraception, and marriage”™ e, cases like Wasson—are “fundamentally
different. . . because [abortion] destroys what [Ree and-Casey] called “fetal life’ and what
tl—le law now before us desctibes 25 an ‘unborn human being.”” See 142°S. Ct. at 2243.
Mote to the point, “[wlhat sharply distinguishes the abortion right” from a case like
Wasson is that “[a]bortion destroys what [Roe and Casey] call “potential life.” See id. at
2258. T‘];xis stmple distinction dtives a massive wedge between Wasson and the alleged
right-to ;end unborn human life.

Even the two Justices who would have granted a stay here recognized this “se-
dous” argument. See EMIY, 202é WL 3641196, at *4 (Minton, C.]., concurring in past
- and dissenting in part) (“[TThe At@oﬁey General also advances.setious allegations of
irreparable harm, alleging that any abortions performed during the pendency of this
litigation cannot be teversed.”). And this Court’.s predecessor held that “the State has
a compelling intere;t in the presetvation of potential human life.” Sasaki I, 485 S.W.2d
at 902 (citation omitted). Mote to the point, abortion “destroy[s] potential life.” I4. at

902 n.1 (citation omitted).

7 Abortion also undermines the integrity of the medical profession. Ex. 3 at 258:21—
259:3.

8 [Passon is also distinguishable because the historical tradition there was not what it is
hete. The statute in Wassen “punishe[d] conduct which has been historically and tradi-
tionally viewed as immozal, but much of which has never been punished as criminal.”
842 5.W.2d at 491. Here, by contrast, Kentucky has a century-long tradition of prohib-
iting abortion to the fullest extent allowed by law.
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The Fadilities, for their patt, have not disputéd that abortion forever ends un-
born life. Their only witness on this topic—Dr. Bergin—altogether refused to engage
on the subject. Dr Bergin “ha[d] not come across” any literature “suggesting that the
fetus is actually a patient and should be treated as a patient by the OB-GYN.” Ex. 3 at
65:9—14. When asked whether .she agrees that human life.begins; a.t fertihzation, she
admitted that “I never have really given the mattet much — that much thé;lght.” Id at
75:20-76:12. And when asked whether she agrees with Kentucky’s statute defining a
“human being” as includjng". the time from fertilization until birth, Dr. Bergin re-
sponded that “T hav-en"t really given this matter much thought. I probably need to think
on it and could tell you specifically what I think.” I, at 76:18-77:14. So when given the
opportunity to explain why abortion cioes not irretrievably harm unborn children, the
Faciliﬁés offered nothjng- but non-answets.

Thete is a reason for that. In unrefuted téstimony, Dr. Wubbenhorst? testified
ab;mt a survey of 5,500 biologists, many of whom support abortion access, in x.vhich
96 percent of the biologists agreed that life begins at fertilization.10 /4 at 212:_16—23.
The science of fetal developme.nt shows why this overwhelming biological consensus

exists. An unborn child’s heatrtbeat can be detected as early as five weeks, with the

. 9 The circuit court discounted Dr. Wubbenhorst's and Professor Snead’s testimony
simply because they work at the University of Notre Dame, a Catholic institution. Ex.
4 at 4-5, 19 n.14. The drcuit court, by contrast, did not find any problem with the
testimony of Dt. Bergin, who was paid to perform abortions at EMW. Ex. 3 at 45:20—
21, 85:9-16. This double standatd is a definitional abuse of disctetion.

10 This survey is discussed further here: Brief of Biologists as Amici Curiae in Suppott
of Neither Party at 24-28, Dobbs v. Jackson Women's Health Org., 142 8. Ct. 2228 (2022)
(No.19-1392), https:/ /perma.cc/C6DL-4GTY.
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heartbeat evident at around eight to ten Week;. Id. at 191:2-192:22. As the Heartbeat
Law recognizes, an unborn child’s heartbeat serves as a “key medical predjc.:tor that an
unborn human individual will rea(;h_live birth.” 2019 Ky. Acts, Ch. 20, § 2(5).

‘The heartbeat is not the only matker of human life that develops very early in
" pregnancy. An unbomm child’s netvous system begins to differentiate at arounc-i five
Weeks. Ex. 3 at 188:8-22. By seven weeks, the fitst synapses can be observed in the
spine.-Id. By Eight to nine weeks, electrical activity can be detected in the brain. Id An
unbosa child’s hands begin to develop aro.und fc;ur weeks. Id. And by about ten weeks, |
ﬁngerpﬁn;:s c;ln be discerned. Id. - |

A]l this evidence about the development of unbotn children is undisputed on
this recotd. And Dr. Bergin admitted the truth of some of it. She acknowledged that
“a live fetus that’s devcloping' towards full term has a heartbeat by the eighth week or
so” and that this heartbeat is distinct from the pregnant mother’s. Id. at 63:9-15. When
asked whether an'abortio‘n. after that point stops a beating heart, Dr. Bé[gin agreed that
“the end of the pregnancy stops that beating heart of the baby in every case.” Id. at
64:6-11. -

In shott, the evidence that abortion operates to the detrdment of someone -
else—an unborn child—werit unchallenged in circuit court. This evidence shows just
how distinguishable Wasson is. At bottom, the Facilities’ argument rests on extending
Wasson beyond its express terms based on a factual issue that the Facilities conceded—

a notion that is “doubtful” at best. See Thompien, 300 5.W.3d at 161 (citation omitted).
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5. The two laws pass constitutional scrutiny.

Because fhe Kentucky Constitution daes not protect the right to obtain ad abor-
tion, rational basis review applies. Beshear ». Acree, 615 8.W.3d 780, 816, 826 (Ky. 2020)
(applying rational basis review to health-related laws); accord Dobbs, 142 8. Ct. at.2283—
84. Legititnate state intetests that justify the Human Life Protection Act and the Heart-
. be'at Law include, among others, pres:.;:rving unborn human life at all stages, ptotecting
maternal health and safety, mitigating fetal pain, and safeguarding the integrity of the
medical profession. See Dobbs, 142 S. Ct. at 2284; accord SisterSong Women of Color, 40
F.4th at 132526 (upholding Georgia’s heartbeat law under rational basis review).

Eveu if this Court wete to apply some form of heightened scrutiny (it should
not), the Human Life Protection Act and the Heartbeat Law still sutvive review. This
Coutt’s predev-:essor held that the Commonwealth “has a compelling reason for an in-
terest in the existence of the cutrent abortion statute.” See Sasaks I, 485 S.W.Zd-at 902
(citation omitted). The Human Life Protection Act and the Heartbeat Law protect the
lives of unborn children while providing the flexibility that physicians need to protect
the health and safety of pregnant women. KRS 311.772(4); KRS 311.7706(2).

In reaching a different conclusion, the circuit court offered a series of problems
that it speculated would atrise if the challenged laws ate enforced. The circuit court
suggested that the laws would “potentially obligate the state to investigate the circum-
stances and conditions of every miscarriage that occurs in Kentucky.” Ex. 4 at 14. That
could not be more wrong. Neither law applies when a pregnant mother suffers a mis-

carriage. KRS 311.772(3)(2) (applying only when a person “knowingly” acts “with the
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speciﬁc'-intent .of causing or abetting the termination of the life of an unbotn human
being”); KRS 311.7706(1) (applying only when a person “intentionally” performs an
abortion “with the specific intent of cansing or abetting the termination of the life of .
the unbotn human individual”). And lest any doubt remain, both laws make clear that
they do not apply to a pregnant woman. KRS 311.772(5); KRS 311.7706(4).

The circuit court also suggested that there is now “uncertainty” about the “fu-
ture ‘lega]ity and logistics of In Vitro Fertilization.” Ex. 4 at 14. That is wrong, too.
Neither law in any way affects IVF procedures. E.g, KRS 311.772(1)(b) (defining
“[p]regnant” to mean “having a living unborn human being within her body through
the entire embryonic and fetal stages”); KRS 311.7706(1) (applying only after a fetal
heartbeat has been detected). The circuit coutt lastiy predict-ed that child-supportt, tax,
estat.r;:, confinement, driving, and even child-labor issues would arise if it-denied a tem-
porary injunction. See Ex. 4 at 17. This speculation has no basis. The two laws at issue
regulate abortion and nothing else.

C.  The circuit court improperly sustained claims that the Facilities
never brought.!1

Not only did the citcuit court invent a new constitutional right, it also found for
the Facilities on two claims they did not bring. Without so much as an allegation from
the Facilities, the circuit court held that the Hum;cm‘]'_ife Protection Act and the Heart-

beat Law likely violate both equal-protection and religious-liberty principles. Ex. 4 at 1.

11 The Attorney General did not get the oppottunity to preserve these arguments.

27



The circuit court (at 10)‘ jusiiﬁe-d p‘rosecutiﬁg-tlm Facilities’ case for them by
citing cases in which the parties made minor errots, like “fail[ing] to cite” the applicable
regulation, Burion v. Foster Wheeler Corp., 72 S8.W.3d 925, 929-30 (Ky. 2002), or failing
to discuss a statute, Coty. Fin. Servs. Bank v. Stamper, 586 S.W.3d 737, 740 (Ky. 2019).
But it overlooked that courts “do not, or should not, sally forth each day looking for -
wrongs to right.” United States v. Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020) (citation
omitted). Instead, courts “wait for cases to come to [them], and when [cases atise,
courts] normally decide only questions presented by the parties.” I4. (citation omitted);
accord Delabanty v. Commonswealth, 558 S.W.3d 489, 503 n.16 (Ky. App. 2018) (“The prem-
ise of our adversatial system is that . . . courts do not sit as self-;iitectea boards oflegal
inquiry and research, but essentially as arbiters of legal questions presented and argued
by the parties before them.” (c‘itation omitted)).

The circuit court’s decision to insert new claims into this case is itself grounds
for dissolving this part of the temporary injunction. Even so, the two claims that the
circuit court raised for the Facilities fail on the meits.

| 1. The laws do-not violate equal-protection principles.

As the circuit coutt re'cogrﬁzed, Sections 1, 2, and 3 of the Kentucky
Constitution function “much the same way” as the Fourteenth Amendment’s Equal
. Protectton Clause by ensuring that “similarly s_ituated persons are treated alike” Ex. 4
at 15. This Coutrt has accordingly i:ecognized that 2 “single standatd” can be applied to
both federal and state equal-protection challenges. Commonwealth v. Howard, 969 S.W.2d

700, 704 (Ky. 1998).
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“The ovetlap between the federal and state standards for equal protection is
reason enough fo reject the circuit coutt’s reasoning. In Dobbrs, the Supreme Court
rejected as a matter of federal equal protection the very argument that.the circuit court
adopted hete. Such a claim, Dobbs held, “is squately foreclosed by our precedents,
which establish that a State’s regulation of abortion is nota sex-—based classtfication and
is thus not subject to the ‘heightened scrutiny’ that applies to sﬁch classiﬁcéﬁons.” 142
S. Ct. at 2245. As Dobbs put it, “[t]he regulation of a medical procedure that only one
sex can undergo does not trigger heighteneci constitutional scrutiny unless the
regnlation is a ‘mere pretext designed to. effect an invidious discrimination’against
membets of one sex or the other.™ Id. at 224546 (citation omitted) (cleaned up).

Because there is no evidence of pretext here (and the circuit court did not say
there was), an equal-protection challenge to the Human Life Protection Act and
Heartbeat Law is subject only to rational basis jge'xfiew. See 7d. at 2246. And there is no
suggestion that these laws do not satisfy such deferential review, given that “respect
for and presetvation of prenatal life at all stages of development™ is a legitimate basis
for the laws. See 2d. at 2284.

Even if the Court looks beyond Dobbs, the Human Life Protection Act and the
Heartbeat Law survive scruting. In S, f:m)éz' I, this Court’s predecessor held that
Kentucky’s prohibition of abortion did not violate equal protection. 485 5.W.2d at 903.
In that case, the party cha]lénging the law argued that the law disproportionately
affected poot women. Id While acknowledging that “a rich woman has greater

economic freedom than a poot woman,” the Coutt reasoned that this difference “is
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- not in and of itself a fact which would vitiate the statute on constitutional grounds.”
Id. (citation omitted).

The citcuit coutt framed its equal-protection discussion differently, but this
does not change the bottom line. Rather than focus on economic distinctions among
women, as in Saszéi I, the circuit court. found differential treatment between men and
women. It reasoned: “As similarly sitnated parties to the creation of life, the woman
and the man must be treated. equal under the law.” Ex. 4 at 15. But 'Wome.n and men
are not similatly sitnated as to abortion, given that only women can become pregnant.
So a law 1:_hat only affects pregnant women does not treat similarly situated persons
differently. See Gedufdé 2. Aiello, 417 U.S. 484, 496 n.20 (1974) (“While it is ﬁqe that
only women can become pregnant it does not follow that every legislative classiﬁcaﬁgn

' concerning pregnancy is a sex-based cdlassification . ...”); Bray 5. Alkxandria Women's
Health Clinie, 506 U.S. 263, 273 (1993) (“[TThe disfavo:-:ing of abortion .. . is not s
Jacto sex discrimination.”).

A conttary rule could rob Kentucky women of many preénancy—related benefits.
For example, KRS 218A.274 gives pregnant women “prority” in accessing substance-
abuse treatment or recovery services. And KRS 214.160(1) requites a physician to test
a pregnant woman for syphilis as soon as the physician “is engaged to attend the
woman and has reasonable grounds for suspecting that pregnancy exisffs.” Under the
citcuit court’s reasoning, laws like these could violate equal-protection principles by

treating men and pregnant women differently.
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2. 'The laws do not violate Section 5.

The circuit court also etred in holding that the Human Life Protection Act and
Heartbeat Law likely ﬁolate Sécﬁon 5 of the Kentucky Constitution. Without the ben-
efit of briefing, the circuit court decided that these laws codify 2 “distinctly Christian
and Catholic belief.” Ex. 4 at‘ 15. This, the circuit court decided, infringes on religious
liberty b‘ecause the General Assembly has decided that ﬁfe begins at ferﬁ]ization- -t‘,Vﬁﬂ
though religious faiths “hold a wide vatiety of views on when life begins.” Id. But this
claim is self-refuting at least as to the Heartbeat Law, which does not prohibit abortion
after fertilization.

Even still, believing that life begins at fertilization is a secular view, not solely a
religious one. The view that life begins at fertilization is “the leading biological view on
" when a humgn’s life begins.” Brief of Biologists as Amici Cutiae Supporting Neither
Patty at 3, 24-28, mfra-at 24 & n.10; Ex. 3 at 212:16-20. So even 1if the cha.llenged-laws
require adopting the view that life begins at fertilization, that view is the one supported
by biology. That only some teligious views align with the overwhelming view of biolo-
gists does not turn the policy judgment of the G’ene.ral Assembly mto a forbidden es-
tab]ishr_nent of teligion. | |

The citcuit coutt’s Section 5 holding also cannot overcome this Court’s prece-
dent. In Sasazki I, the Coutt held that “[the State is certainly competent to recognize
that the embtyo oz fetus is potential human life” without creating an establishment of
reﬁgion. 485 S.W.2d at 903 (citation omitted). Rather than grapple with 'this-statement,

the circuit court relied (at 19) on an out-of-context statement that Section 5 requites “a
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much sttictér interpretation than the Federal counterpart found in the First Amend-
ment’s Establishment of Religion clause.” Neal ». Fiscal C., ]g?.ér.mﬂ Cnty., 986 S.W.2d
907, 909-10 (Ky. 1999) (citation omitted). But. this statement arose in the “context of
state funding for re]i;gious schools,” see Ark Encounter, LLC ». Parkinson, 152 F. Supp.
3d 880,922 (E.D. Ky. 2016), whete Kentucky has a uniqu;a provision, Ky. Const. § 189.
Mote impostantly, this .Court has since held that, as to both the Free Exercise Clause
‘and the Establishment Clause of the First Amendmen-t; Kentucky “jurispru;ience is
linked to the Supreme Court’s interpretation of the First Amendment.” Kirby ». Lexing-
fon Theological Seminary, 426 SW.3d 597, 617 n.78 (Ky. 2014).

There is no reasonable argume;:tt that cither challenged law violates the Fitst
Amendment. The U.S. Supreme Court has explained that “the EstaBﬁshmmt Clause
must be interpreted by ‘reference to histozi;:al practices and undetstandings.” Kennedy
v: Bremerton Sch. Dist., 142 8. Ct. 2407, 2428 (2022) (citation omitted). Kentucky’s long
history of protecting unbém life (discussed above) is reason enough to reject a Section
5 challenge here. Add to this the fact that a law does not “violate[] the Establishment
Clause because it ‘happens to coincide or harmonize with tenets of some or all reli-
gions.”” Harris v. McRae, 448 U.S. 257, 319-20 (1980) (citatio.n omitted) (upholding-fed-
eral ban on financing abortions with tax dollars against Establishment Clause; challenge

.even though that restriction “may coincide with the religious tenets of the.Roman
Catholic Church”). .
| It is worth dwelling on how absurd the results would be if the Court adopts the

circuit court’s Section 5 reasoning, According to the decision below, “[tlhe General
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Assembly is not permitted to single out and endorse the docttine of a favored faith for
preferred treatment” Ex. 4 at 16. If that is right, how can the Commonwealth
ctitninalize theft? See, e.g., KRS 514.030, .040. After all, the Ten Commandments state,
“You shall not steal.” Exodus 20:15. Yet other religions say that a person who steals
food when hungty should be “pardoned from punishment.” Arvind Khetta, In different
religions, s stealing ever OK?Z, The Kansas City Star, July 23, 2016, -
https:/ /perma.cc/ TN8B-ECIU. Does this mean that, by prohibiting theft, the General
Assembiy has, to quote the circuit court, “encasefed] the doctrines of a preferred faith,
while eschewing the competing views of other faiths”? Ex. 4 at 19. Of coutse not. But
that is where the circuit coutt’s reasoning leads. |

D.  The Facilities’ delegation claim fails.12

The circuit court also etred in finding that the General Assembly likely delegated
its legislative authority in the Human Life Protection Act. To be cleat, this argument
only applies to the Human Life Protection Act. So even if the Coutt agrees with the
circuit coutt on this point, such a conclusion would have no bearing on the Heartheat
Law.

'The General Assembly did not delegate any legislative authority to the U.S. Su-
preme Couzst in passing the Human Life Protection Act. That law states that “the pro-
visions of this section shall become effective immediately upon . .. [a]ny decision of

the United States Supreme Court which reverses, in whole or in part, Roe 2. Wade; 410

12 'The Attotney General preserved this argument in his response to the motion for a
temporaty injunction (at 2 n.2) and in his incotporated motion to dismiss (at 21-24).
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0.5. 113 (1973), thefeby restoring to the Commonwealth of Kentucky the authority to
prohibit abortion.” KRS 311.772(2)(a) (cleaned up). This provision merely identifies
the tti'ggeﬁng. event for when the Human Life Protection Act took effect. It is not a
délegaﬁon of legislative power for the General Assembly-r merely to sp.édfy a future
event that ‘will prompt a law to take effect.1® It is well-established that the General
Assembly “can make a law to delegate a poﬁver to détermine some fact ot state of things
upon which the law makes, or intends to make, its own action depend.” Blemer ».
Turner, 137 S.W.2d 387, 391 (Ky. 1939) (citation omitted).

Nor does the Human Life Protection Act delegate the scope of its abottion
prohibition. Instead, the law simply provides that if the U.S. Supreme Court gives the
States more leeway to regulate.abottion, the General Assembly exercises its legislative
prerogative to prohibit as many abortions as the fedetal Counstitution allows. The Fa-
cilities eounter by focusing on the statutory language “to the extent permitted” to argue
that the General Assembly let the U.S. Supreme Coutt decide how broadly the law
sweeps. But the Facilities confuse a judicial ruling about Roe with the legislature decid-
ing how to respond to such a ruling. In any event, the Supreme Coutt in Dobbs over-
ruled Roe in1 its ent_:i.tety. So any discussion about which abortions the Human Life Pro-

tection Act would prohibit if the Supreme Coutt had ruled more narrowly is academic.

13 This type of legislation is common. Clay ». Dixze Fire Ins. Co., 181 8.W. 1123, 1124
(Ky. 1916) Kentucky’s “statutes contain a great many laws that become effective only
when the conditions described in the. statute exist. .. .. ). For example, the General
Assembly has adopted by law a number of interstate compacts that depend on the
concurtence of another State. KRS 39A.950; KRS 156.730; KRS 224.18-760. In addi-
tion, this past legislative session the General Assembly lowered Kentuckians’ income
taxes if certain future conditions are met. 2022 Ky. Acts, Ch. 212, § 1(2)(b).
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The primary case on which the circuit court relied in finding a delegation prob-
lem is not to the contrary. The problem with the statute in Dawson ». 'Hamz'ltan was that
it tied Kentucky’s standard time to whatever Congress or the Interstate Commerce
Commission (“ICC”) decided; now ot in the future. 314 S.W.2d 532, 535 (Ky. 1958).
This Court’s predecessor. explained that “the adoption by or under ahthor_itylof a ste;te
statute of pgospe-ctive [flederal legislation, ot [f] ederal administrative rules thereaftet to
be passed, constitutes an unconstitutional delegation of legislative power.” Jd. (citation
omitted).

This principle has no purchase here. Although Dawson prohibits the General
Assembly from prospectively incorporating future changes by Congress or a federal
agency into Kentucky law, Dawson does not prohibit the General Assembly from pass-
ing legislation that applies as broadly as the federal Constitution allows, which is all that
the Human Life Protection Act does. There is good reason for that: some States’ long-
arm statutes authorize jurisdiction up to the limits o.f the federal Constitution. See Cae-
sars Riverboat Casino, LLC v. Beach, 336 5.W.3d 51, 56-57 (Ky. 2011). At base, thete is a
meaningfu] distinction between incorporating future federal law as the law of Ken-
tucky, as in Dawson, and saying that Kentucky law extends as far as the federal Consti-
tution allows.

Kentucky precedent interpreting Section 60 of the Kentucky Constitution con-
firms that a law based on a triggering event s constitutional. That section states that
“Injo lav;r ... shall be enacted to take effect upon the approval of any other authority

than the General Assembly . .. .”” Ky. Const. § 60. At its core, the Facilities” delegation

35



argument is really a Section 60 argument. An examination of Section 60 case law, how-
ever, shows that thereis a “well settled rule that a lcgislatun.a n:'1ay make a law to become
operative on the hapéenhg of a certain contingency ot futu.re event.” LfVallton v. Carler,
337 S:W.2d 674, 678 (Ky. 1960) (citation omitted). | |
| E. K;antucky’s 15-week law has no bearing here.
When it granted transfer, ﬂ;lﬁ Coutt directed the parties to address whether KeI.1-
tucky law’s prohibiting abortions after 15 weeks, which the General Assembly passed .
eatlier this.year, affects the Human Life Protection Act and the Heartbeat Law. EMIY,
+2022 WL 3641196, at *1 (plurality op.). The 15-week law does not affect those laws.
That is because the_iS—week_law $ays SO exﬁ:ressly. | |
The General Assembly passed the 15-week law ’t;y amending several provisions
from KRS 311.781 to KRS '311.786-and by adding two new provisions to that statutory
range. 2022 Ky. Acts, Ch. 210, §§ 32-35. That statutory span, however, already pro-
vided that it “shall not be construed to repeal, .by implication ot otherwise, any law
regulating or restricting a.]::orti'on” and that “[a]n abottion that complies with . . . KRS
311.781 t0 311.786 . . . but violates any otherwise applicable provision of state law shall
be deemed unlawful-as provided in lsuch provision.” KRS 311.786. Thus, the 15-week
iaw is part of a group of statutes that contains 2 ptovis'ion stating that none of the
- statutes in the group affects any other law regulating abortion. On top of that, the 2022
statute including the 15-week law reiterates that “[nJothing” in the lz;w “shall be con-

strued as creating or recognizing a right to abortion.” 2022 Ky. Acts, Ch. 210, § 37(2).
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This plain statutory language forecloses any assertion that the 15-week law im-
pliedly amends c;r repeals the Human Life Protection Act and the Heartbeat Law. See
Commonwealth ex rel. Armsirong v. Collins, 709 S.W.2d 437, 440 (Ky. 1986) (recognizing .
the General Assembly’s power‘to prc;vide that a law not be construed to affect another
law); accord Fiscal Ct. of Jefferson. Cuty. v. City of Anchorage, 393 é.W.Zd 608, 612 (Ky. 1965)
dhc “law . . . looks with disfavor on tepeals and amendments by implication and rec-
ognizes them only when t};Ley ate clear and when it is necessa.ry-f in ordet to carty out
the-obvious intent of the legislature.”): Indeed, thie Facilities have not argued that the
15-week law affects the Human Life Protection Act and the Heartbeat Law.

The timing of the passage of the 15-week law confirms that the General Assem-
bly did not intend to affect any other Jaw tegulating abortion. The General Assembly
passed the 15-week law several months befote the Dobor decision, when the outcorne
of that case was not yet known.14 The original legislative sponsor of the 15-week law
explained that he patterned it on the Mississippi law at issue in Dobbs. Senate Floor
Debate, Part II, at 1:38:06-19 (Mar. 29, 2022) (“In the event that the Supreme Court
upholds the Mississippi legislation as constitutional, we will then have a pro-life law in
place that would not be subject to a good-faith legal challenge.”).15 This shows that the
. General Assembly passed the 15-week Iaw not to impliedly amend or repeal any exist-

ing law, but to ensute that Kentucky would have a law just-like Mississippi’s in case

14 At that time, the. Heartbeat Law was enjoined by federal-coutt order, EMIY Women's -
Surgical Ctr., P.S.C. v. Beshear, No. 3:19-cv-178, 2019 WL 1233575, at ¥2 (W.D. Ky. Mar.
15, 2019), and the Human Life Protection Act was not yet in effect.

15 This statement can be viewed here: https://www.ket.otg/legislature/archives.
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Dobbs upheld that law without overruling Roe and Casey. See Dobbs, 142 S. Ct. 2t 2310
11 (Robetts, C.J., concurting in'the judgment) (aréuing for this result). Viewed this way,
the General Assembly passed the 15-week law as a failsafe depending on the outcome
of Dobbs. It was not passed to repeal or amend any other law. |

II.  The Facilities did not establish irreparable harm.16

"The circuit court abused its discretion several times over in finding irreparable
harm. Such a finding “is a mandatory I;rerequisite to the issuance of any injuncﬂon." ’
Cameron, 628 S.W.3d at 71 ‘(citation omitted). The presence of irreparable harm often
turns on both the law and the facts. In the case of the former, the circuit court receives
no deference from an appellate coutt. And so a circuit court abuses: its discretion when- -
ever its ﬁn&ing of irreparable harm rests on legal error. Id at 72, 78. That is precisely
what happened hete, as the citcuit court made several legal missteps in its irreparable-
harm analysis. Its discussion of the facts likewise amounts to an abuse of discretion.

1. Start with the legal errors. Rather than identify any irreparable harm that the
Facilities themselves would suffer, the circuit coutt focused on health risks that preg-
nant women—.e., third parties not before the court—(;ould face if they cannot obtain
an abortion. Bx. 4 at 7—8. But as; noted above, supra at 10-12, the Facilities cannot stand
in the shoes of pregnant women to assert their claims and thus argue that they suffer
harm from I‘l-le enforcement of the challenged laws. Any harm that pre;gnant v;rornen

could face is propetly considered as part of the eéuiﬁes, and (as discussed below) must

16 The Attotney General preserved this argument in his response to the motion for a
temportary injunction (at 3—4).
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be viewed in light of the General Assembly’s authority to decide what is in the best
interest of the public, particuladly on matters of health. See Cameron, 628 S.W.3d at 78.

Even if the Court disagrees, the circuit court still erred as a matter of law by
failing to recognize that the itreparable-harm inquity hete is tied to the merits of the
Faciliies’ constitutiona] challenges to the Human Life Protection Act and the Heart-
beat Law. The key case on this point 'is Cameron. Thete, the Governor challenged the
constimﬁona-lity of several lgws and claimed itreparable harm because, as relevant here,
th;s laws allegedly limited “his ability to protect the public during a global pandemic.”
Id. at 72. Much like the Fadilities here, the Governor argued that the laws there would
itreparably harm Kentuckians by imposing increased health tisks. And much like here,
the drcuit coust in. Caneron held an evidentiary hearing to make factual findings abou;t
the i:repar.able harm to public health that might follow if the statutes wete e.nforc-cc.l.
See #d. at 67. Before this Court, the Govemor predicted grave harms to the public if the
laws tock effect: “ICUs filled to capacity, ventilators in short supply, and refrigerated
trucks pulling up to hospitals ‘as bodies pile up at hospital morgues.™ Initial Brief for
Respondents, Cameron v. Beshear, 628 S.W.3d 61 (Ky. 2021) (No. 2021-SC-0107-T), 2021
WL 2404982, at *48 (citation omitted).

Yet even those dire predictions did not add up to irreparable harm. Cameron
explained that those harms could be irreparable only if the Govetnor’s constitutional
claims wete likely to succeed. See 628 S.W.3d at 73. As Cameron put it, the Governor’s
irreparable-harm argumentis “Z#ed 7o his constitutional claims and the likelihood of suc-

cess.” Id. (emphasis added). Put differently, where a duly enacted law is the alleged
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source of irreparable harm, a litigant must show that the law is Iikely unconstitutional
to show anything approaching irreparable harm. Oaly by succeeding on a constitutional

* challenge can the litigant overcome the fact that “non-enforcement of a duly-enacted
statute constitutes irreparable harm to the public and the gbvemment.” Id.

Just as this Court found it unnecessaty to consider the merits of the drcuit
court’s fact-finding in Cameron, so too is it unnecessary to consider the circuit court’s
findings related to itreparable harm here. That is because the Facilities’ irrepatable-
harm argument caunc;t be separated from their argument that the Human Life Protec-
tion ‘Act and the Heartbeat Law are uncon-stitutional. If the Kentucky Constitution
does not protect abortion, any health risks for pregnant women who would otherwise
obtain an abortion do not amount to irreparable harm as a matter of law.

This is especially true because of the health exceptions in both laws. Both laws
allow a pregnant woman to obtain an abortion if her life is at stake o to prevent setious
and permanent harms. See KRS 311.772(4)(;1); KRS 311.7706(2)(a). It follows that the:
Human Life Protection Act and the Heartbeat Law do not force a pregnant woman to
undergo these risks. These health exceptions, notably, ate hroader than the one that
existed 1n I{entuc;ky law from 1910 until 1973, which applied only when “necessaty to ‘
ptesetve [a pregnant woman’s] life.” 1910 Ky. Acts, Ch. 58,' § 1, codified ar Ky. Stat.
1219a (1915), recodified at KRS 436.020 (1942).

The circuit court made still-another legal error by. granting overbroad injunctive

 telief. Even if the circuit court appropriately found that pregnancy leads to some health

risks that are not covered by the laws’ health exceptions and that tise to the level of
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irreparable harm (it did not), the circuit court should not have applied its temporary
- injunction beyond those circumstances. Its temporary injunction, however, prohibits
the Attomey'General from enforcing the challenged laws against the Facilities in all
circumstances, Ex. 4 at 20, even if a pregnant woman seeks an abortion for purely
elective reasons that have nothing to do with her health. So. obvious a mismatch be-
tween the circuit court’s theory of irreparable harm and the re]ief it granted is an obvi-
ous abuse of discretion.1? See Gongales 2. Carbart, 550 US. 124, 167 (2007) (allowing as-
applied relief “if it can be shown ['11;112 in discrete and well-defined instances a patticular
condition has ot is likely to occur in which the [abortion] procedure prohibited by the
Act must be used™); Ayotte ». Planned Parenthood of N. New England, 546 U.S. 320, 328
(2006) (“Generally speaking, when confronting a constitutional flaw in a statute,
[courts] try to limit the _solution to the problem.”).

2. The circuit court also abused-its discretion in discussing the facts. In finding
irreparable hatm, the circuit court cited Dr. Bergin’s non-specific testimony about “the
harms and risks that can tesult from, and be exacerbated by, pregnancy.” Ex. 4 at 8.

No one disputes that pregnancy catries health risks for pregnant women. But the circuit

17 One last legal error should not be overlooked. The circuit court’s discussion of the
Facilities having to turn away pregnant women seeking an abortion could be tead to
suggest a concern that the challenged laws will affect the Factlities” bottom lines. See
Ex. 4 at 7-8. After all, EMW chatges between $750 and $2,000 for an abortion. Ex. 3
at 52:23-25. But on this record, any financial injury to the PPacilities is not itrepatable.
If it were, any time a regulated entity loses clients because of a new law, the business
could automatically claim irreparable harm in challenging the law. Such monetary
losses, which are the cost of doing business in a regulated field, do not rise to the level
of irreparable harm—i.e., “incalculable” damages or “something of a ruinous nature.”
See Barnes v. Goodman Christian, 626 S.W.3d 631, 638 (Ky. 2021) (citations omitted).
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court did not identify which health fisks it found to be ﬁepatable, nor did it quantify
how often those n's;ks actually occur duting pregnancy. Such a vague and conclusory ‘
discussion of itreparable hatm is itself an abuse of discretion. See Maupin v. Stansbury,
575 S:W.2d 695, 700 (Ky. App. 1978) (finding abuse of discretion where there was no
“clear showing” of irreparable har.m).

There is 2 reason that the circuit court"s factual findings on this issue are so thin.
Even Dr. Bergin admitted that, as an OB-GYN, she is trz;a.ined to manage health risks
duting pregnancy that are “complex” and “comp]icatéd.” Ex. 3 at 57:8-18. Although
Dr. Bergin (like the circuit c‘ourt) failed to quantify Ilnost of the health risks associated
with pregnancy, Dr. Wubbenhorst proﬁded the data. She summarized:

[Bllood clots in ptegnancy . . .. occur in .05% to .3% of pregnancieé.

Gestational diabetes occuts in about 7% of pregnancy. Hypertension in
pregnancy, about .3% to 3% of pregnancies. Abruption, postpattum cat-

diomyopathy is somewhere in the range of....four per
10,000. . .. Since eatlier in the . .. 20th century, there’s been a 99% re-
duction in maternal mortality. . . . [TThese are still relatively rare out-

comes. And many of these other issues in pregnancy are nof only relatively
uncommon, but they’re often treatable.

Id. at 195:16-196:10 (emphasis added).

The citcuit court still made a finding of irreparable harm based on its conglﬁsion
that these health risks from pregnancy are higher than the risks from abortion. Bx. 4 at
8. (The health risks of abortion to the woman include serious complications and even

death, as Dr. Bergin admitted. Id. at 36:16-23, 38:24—39:14.) This finding is not only
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embedded with legal error, it also amplifies why the irreparable-harm mqulry is intes-
-twined with the likelihood of success on the merits.

Here’s why: The t;ask of balancing the health risks of abortion and pregnancy
<;loes not fall to the judiciary. The General Assembly “has a broad discretion to deter-
mine .fl'or itself what is harmful to health and morals or W]:;at 1s inimical to public wel-
_ f{:ltf:.” Walters v. Bindner, 435 S.\W.2d 464, 467 (Ky. 1968). No ptinciple Qf law prohibits |
the General Asseﬁbly from legislating in areas where there aJ.:e v@g health risks. To
the contrary, the General Assetnbly has “wide dis¢retion” to legislate in such areas. See
G;mzale.r, 550 U.S. at 163. So wl-ietlmr the health risks associated w:lth pregﬁan;:y justify
the General Assembly’s legislative decision is si.mﬁly not something the courts get to
decide. It follows, then, that the irreparable-harm inquiry is not a license for a circuit
judge to decide whether the General Assembly adopted a Iaw that, in the court’s judg-
ment, poses the fewest health risks possible.

That is why the ittepatable-harm inquiry is “tied to” the metits in cases that
challenge the consﬁtutio;lgﬁty of Kentucky law. See Cameron, 628 S.W.3d at 73. If the
law is constitutional, it is irrelevant that a tdal court disagrees with how the General
Assembly weighed the nisks. Any irreparable harm flows from whether the law is un-
constituﬁonai, not whether the law burdens those who object to iI; And that is a legal
punciple that the circuit Fourr: misapplied by usurping for itself the authonity to balance
the risks of pregnancy and abortion.

Even stll, if the Coutt finds that the cireuit court wals cotrect to balance health

risks to find irtepatable harm, the circuit court still abused its discretion by overlooking
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" an indispensable aspect of the health risks at stake. In particular, not one wortd of the
circuit court’s itreparable-harm analysis (?on_sidered the loss of unborn human life that
would occur if the court granted a temporaty injun_ciion. Ex. 4 at 7-8. So weighty a
matter—one of life and' death—cannot be irrelevant to whether the Facilities have
 shown irsepatable harm. See EMY, 2022 WL 3641196, at *4 (Minton, C.J., concurring
in patt and.dissenting m part) (“[T]he Attorney General also advances serous allega-
tions of itreparable harm, zi]leging that any abortions performed during the pendency
of this litigation cannot be reversed.”). This 1s especia]ly.ttue given the volume of abor-
tions that the Facilides perform—over 4,000 per year. Ex. 4 at 3. A loss of unborn
human life on this scale should have been considered as part of the ixteparable-harm
inquiry. It was an abuse of discretion for the citcuit CO;.ltt to ignore it. See Combs v.
Commonwealth, 74 S.W.3d 738, 746 (Ky. 2002) (finding abuse of discretion where “the
record provides no evidence that the trial court even considered” an issue).
II.  The equities overwhelmingly favor dissolving the temporaty injunction.1s .
Before granting a tempdrary ‘injunction, a citcuit (:Ou.tt". “rnuét find “that an in-
" junction will not be inequitable, Ze. will not unduly harm other parties or disserve the
public.”” Beshear .. Goodwood Brewing Co., LLC, 635 S.W.3d 788, 795 (Ky. 2021) (citations
" omitted). The circuit court v‘rent badly off the rails in discussing and balancing the eq-
| uities. And like its analysis ;)f irrep;rcable harm, the circuit court’s discussion of the

equities is infused with legal errors and thus is not entitled to deference.

- 18 The Attorney General preserved this atgument in his response to the motion for a
temporary injunction (at 4-6).



Start with the public interest. The citcuit court found that stopping abottions
“Is detrimental to the public interest” because “aboﬂiog is a form of healthcare.” Ex.
4 at 8. The circuit court viewed this issue as so settled that it included 1o citation of
authonty. I4. Obviously, many Kentuckians agree with this proposition. But just as
many profoundly disagree with it. The problem, however, is that the circuit court pur-
potted to settle—in a judicial opinion—"“one of the most contentious policy and po-
litical issues of our time.” See EMW, 2022 WL 3641196, at ¥4 (Minton, C.J., concurring
in part and dissenting in patt). In doing so, the circuit court committed a textbook
abuse of discretion by substituting its view of the pub]icAin_terést for the General As-
sembly’s.

The Court corrected this same abuse of discretion last lyeax i Cameron. As re-
counteci above, the Goven;or there challenged several laws limiting his ability to re-
spond to the pandemic. In considering the public interest, “[t/he trial court made ex-
tensive findings conccming the COVID-19 pandemic, its ongoing nature, and the good
occasioned by the Governot’s emetgency measutes.” Cameron, 628 S.W.3d at 78. But
the circuit court overlooked a key point in this respect: when the constitutionality of
duly enacted law is at stake, it is the General Assembly that determines what best setves
the public. The Court could not have been clearer about this poi'nt. It held that “{tJhe
fact that a statute is enacted constitutes the legislature’s implied finding that the public
will be harmed if the statute is not enforced.” Id. (cleaned up) (citation omitted). As a
result, Cameron found that the circuit court abuséad its disc;:eﬁon by “substitutfing] its

view of the public interest for that expressed by the General Assembly.” 14,
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The circuit coutt here abused its discretion'in the very same way. It declared
that “abortion is a form of healthcare” without trecognizing that; by passing the laws
challenged here, the General Assembly made an “implied finding” that both laws in
fact serve the public intetest. See #d. For this stmple reason, and just like in Cameron,
“the public interest strongly favors adherence to” the Human Life Protection Act and
the Heartbeat Law. Sée 7. As in Cameron, the cncmt court’s “findings substituted its

. view of the public interest for that expressed by the General Assembly.” See id.

The circuit court doubled dc'-w.n on this abuse of discretion by expressing con-
cemn that “[p]reénancy, childbitth, and the resulting r_ais’ing of a child are incredibly
expensive.” Ex: 4 at 9. This line of thinking, however, ignores that the General Assem-
bly, not a circuit judge, decides w]::ether such expenses are in the public interest.1? As
Cameron putit, becanse “the General Assembly is the policy-making body for the Com-
monwealth. . ., eqyimble considetations support enforcing a legislative body’s policy
choices.” 628 S.W.3d at 73.

The citcuit coutt also expressed concern that the “poorer and disadvantaged
members of society” will be most affected by the Human Life l;rotection Actand the

Heartbeat Law. Ex. 4 at 8. On this topic, Professor Lindo acknowledged that, if the

19 In any event, the citcuit court’s concern about financial expenses lacks a limiting
principle. Children cost money all the way until the age of 18 (and often well beyond).
If the cost of caring for a child is enough to justify enjoining the two laws at issue heze,
what meaningful distinction stops that decision at 15 weeks of pregnancy, 20 weeks,
40 weeksr In addition, if the cost of caring for a newborn is too much, Kentucky’s safe-
haven law provides a way for a parent to give up the infant with no questions asked.
KRS 216B.190(3); KRS 405.075(2).
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challenged laws are enjoined, there will be fewer minority children botn in the Com-
monwealth going forward, given that a disproportionate number of minofity women
obtain abottions. See Ex. 3 at 148:21-149:7. But Professor Lindo would not say whether
fe\x;er minority children in Kentucky is a good policy outcome because he did not view
his role as making “value judgments.”? 14, at 149:8-10. Professor Lindo was right that
such a judgment is not his to make. That judgment rests with the General Assembly,
which has decided that all unborn life—minority and not—must be protected. The
circuit court abused its discretion by disregarding this expression of the public’s inter-
est.

This brings usto the harms to the Commotiwealth and its citizens from not
enforcing the Human Life Protection Act and the Heattbeat Lavi:*f. These harms must
be balanced when considering the equities of a temporaty injunction. See Cameron, 628
S.W.3d at 71. On this point, the citcuit court committed two patent ';1buses of discre-
tion. The circuit court disregarded precedent from this Court about the irreparable
harm caused by enjoining “a legislative body’s policy choices,” .z'd. at 73, and it ignored

the loss of unbotn human life that a temporary injunction would allow.

20 The circuit court criticized Professor Snead for expressing concern with supporters
of abortion “talking about the hatms of too many unwanted minority and poor children
as causing economic harms.” Id, at 269:21-23; se¢ Ex. 4 at 8. No.less than a U.S. Su-
preme Court Justice shares Professor Snead’s concermns. See Box v. Planned Parenthood of
Ind. & Ky., Inc, 139 8. Ct. 1780, 1782-91 (2019) (Thomas, J., coneurring). And two of
the Appellees previously sued to challenge Kentucky’s law prohibiting abortions that
an abortion provider knows are sought because of an unbom child’s race, gender, or
disability. EMW Women's Surgical Cir., P.S.C. . Beshear; No. 3:19-cv-178 (W.D. Ky.).
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" By the circuit court’s telling, tﬂe harm suffered by the .Commonwealth"and the
public from a temporaty injunction is “at most” the “harm of delayed enforcemt-ant”
of Kentucky’s laws. Ex. 4 at 9. But that contradicts black-letter law. In Cameron, this
Court hf;ld that the “non-enforcement of a duly-enacted statute constitutes irreparable
barm to the E;ublic and the government.” 628 S.W.3d at 73 (emphasis added). The cir-
cuit coutt was thus wrong to downplay the ifrepa.table harm to the Commonwealth
and the public as mere “delayed enforcement” of Kentucky’s laws. This Court has ex-
pressly said otherwise. The citcuit coutt’s failure to account for the irreparable harm to
the Commonwealth and the public is an ertor of law that petvades the citcuit court’s
discussion of the equities.

Yet even that is not the most problematic part of the citcuit coust’s discussion
of the equities. The most significant harm to the Commonwealth and the public J%rom
non-enforcement of the Human Life Protection Act and the Heartbeat Law is the loss
of unborn human life that will follow. The circuit court never accounted for that
harm—a harm that the members of this Court who dissented at the stay stage acknowl-
edged. See EMW, 2022 WL 3641196, at *4 (Minton, C.J., concurting in part and dis-
senting in part) (“[TThe Attorney General also advances serious allegations of irrepara-
ble harm, alleging that any abortions performed. during the pendency" of this litigation
cannot be reversed.”). ‘

Any loss of unborn human life matters, but the sheer volume of abortions per-

formed by the Facilities 1s staggering. They performed 4,104 abortions in 2020, Ex. 4
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at 3—or neatly a dozen abortions every day. The citcuit coutt recognized that its re-
straining o:.;der allowed the Facilities to retum to theit pre-Dobks business as usual (with
one exception).?! Id. at 2. Simple math suggests that the Faci]ities'perfom:led neatly 400
abottions during the 33 days (from June 30 uanl Auguét 1) that the citcuit court’s or-
ders prevented the Attorney General from enforcing Kentucky’s laxlvs against the Fa-
ciliies. Even that number may be too low. As the citcuit court found; in the six days
before it granted a resttajﬁing order, EMW canceled around 200 abortions‘. Id at 3. The
overwhelming loss of.' unbom life at stake here—a loss that can never be undone—
should have predominated the circuit court’s consideration of the equities. Ye# 7 was not
evert mentioned. See Combs, 74 S W.3d at 745 (finding abuse of discretion where the “rec-
ord provides no e*éidence that the trial court even considered™ an issu(‘a).'

"I'he; circuit court’s other bases for finding that the balance of equitif;s tips to-
Wa-rd the Facilities also come up short. Although the Commonwealth has no interest
in enforcing unconstitutional laws, the laws'at issuc ate constitutional. And the circuit
court’s suggestion that its temporary injunction “restore[s] the status quo” that has
existed for 50 y.'ears, Ex. 4 at 9, ignotes that the status quo under Kentucky law since |
Mitchell has been that the Genéral Assembly can prohibit abortion at any stége of preg-
nancy. The General Assembly did so continuously from 1910 until 1973. And in the

yeats following Roe, the General Assembly affirmed its intent to protect unborn human

21 That exception was the prohibition of abortion after 15 weeks. Planned Parenthood
Great N.W. ». Cameron, No. 3:22-cv-198, 2022 WL 2763712, at ¥1-2 (W.D. Ky. July 14,
2022).
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life to the fullest extent possible. KRS 311.710(5). Thisis the status quo that the cifcuit
coutt disrupted. | |
CONCLUSION
The Court should dissolve the circuit court’s temporaty injunction.
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